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2 of Value to create a, Debt. After man 


diſconſolate Hours, the Author took. Courage 
to apply himſelf to ſome Stady, which might 
divert him from brooding over the Diſtreſſes 
of his Country. One Subject led to another, 


1 55 cr of W Work grew under his Hand. 


only View at firſt was private Amuſe- 
: _ Sons preſent does he eſteem the Thing 
of Value to be made publick for its own Sake. 
But he confeſſes, he has at Heart to raiſe a 
Spirit in his Countrymen, of ſearching into 
their Antiquities, thoſe eſpecially which regard 
the Law and the Conſtitution ; being ſeriouſly 
convinced, that nothing will more contribute 
than this Study, to eradicate a Set of Opinions, 
which, by Intervals, have difquieted this Iſland 
for a Century and an Half. If theſe Papers 
have the Effect intended, it is well: If not, 
they may at leaſt ſerve to bear Teſtimony of 
ſome Degree of Firmneſs in the Author, who, 
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9 75. Inredio if whe” ropa. Law 
into SCOTLAND.” ESL 


HE Introdudion: os the. Feudal 1 Low 
into Scotland is an Event, which 
makes not ſuch a Figure in our Hi- 
3 as it ought to do: It is mentioned. ins 
ted by moſt of our Hiſtorians, but dryly 


and curſorily, as if it werę an ordinary Inci- 


dent, And yet, a8 the Story is told, it appears 
to be a very ſingular Revolution, for which 


no adequate Cauſe is aſſigned. If Credit can 
be given to Hiſtory, or Tradition, we were 
once a free People; nay, we are reported to 
have been. fierce and, untamed, our Nobles of 


the People to him in quality of Servants and 
Vaſſals; A Copfſtitution ſo contradictory to all 
the Principles w which govern Mankind can ne- 


A ver 


great. Power, and genemally too mighty for the 
Sovereign. Now, aa it is the Plan of the Feu- 
dal Law, to beſſgw the whole Land Property 
upon the King, and to ſubject the Bulk of 
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ver be brought about, one ſhould imagi ne.” 


without Violence; whether Conqueſt from 
without, or military Force from within; Vet 


neither of theſe Cauſes is aſſigned by our Au- 


thors, nor will: the Hiſtory. of Scotland admit 


of ſuch Suppoſitions ; ; for no Period can be aſ- 
figned, during which the Feudal Law might 


haye been rlodiied, here there are any 
Traces of Conqueſt, or of military Power, ſuffi- 
dient to _ ſo neun a Conſtiuton. 0 


al our Hiſtorians « are e thas this 
Revolution happened in the Reign of Mal- 
colm II. and they are alſo pretty much agreed 
upon the Circutnſtanoes which brought it 
about. This King had been engaged in fierce 
Wars with the Dauer, which, after various 
Fortune, ended. in driving the Invaders out of 


this Part of the Illand. Many of his Nobles 


had done him notable Service; and, to re- 
ward their Fidelity, ('tis lad) he divided all 
the Crown Lands amongſt them. And fo 
 gircumſtantiate is the Story, that tis averred 
he retained no Fan de himfelf, bat the 

| Mute- 
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licy. But what follows is Kill more difficult 
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OE THE FEUDAL' LAW. 3 
Aate- bill in the Town of Schon. R very 
extettſive and un ed: Piece of Libera» 


to be believed; That the Lords, to teſtify 
their Gratitpde, gave and granted to theig:So- 
vereign, and to his Heirs for ever, the Ward 
and Relief of their Lands with the Matriage 
of their Heirs. This is a ſhort Way of ex- 
preſſing à thing, which bears this obvious 
Meaning, that all the Lands in Scotland were 
ſurrendered to the King as his Property ; that 
all the great Men came under perſonal Obli- 
pations to be his Servants and Vaſlkts, holding 
only the Poſſeſſion of che Lands which they 
had ſurrendered, for Suſtenance of themſelued 
and their People, rrady upon alt Occaſions to 
fight his Battles, There are few Examples of 
ſo warm Returns of Gratifude among Indi- 
viduals ; but, in a Whole Nation, altogether 
Incredible I ſhould be ſhock'd with fach 
of Fiction in a Romance: © There» 
fore laying afide this Account of the Matter, 
as utterly improbable, the Deſign of this Eſ- 
27 is 10 bring together ſome Circumſtances, 
A 2 whence 
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whence probable Conjectures may be formed, 
at what Time, and after- what Manner, the 

| Feudal Law: was introduced into Scotland. 

I fall firſt. endeavour to ſettle: the Time of 
Introduction, as it may give Light to the other 
Branch of the Diſquiſition; and I muſt confeſs, 
that, notwithſtanding the concurring Teſti- 

monies of all our: Hiſtorians, I entertain ſome 

Doubts whether the Feudal Law was introduced 
into Scotland ſo early as in the Reign of Malcolm 

II. What to me brought this Matter firſt un- 

r Suſpicion, is a Fact that can be made 
extremely evident. When one dives into the 

Antiquities of Scotland and England, it will 

appear that we borrowed all our Laws and 

Cuſtoms from the Exgliſßſ. No ſooner is a 

Statute enacted in England, but, upon the 
firſt Opportunity, it is introduced into Scor- 

land; ſo that our oldeſt Statutes are mere 

Copies of theirs, Let the Magna Charta be put 

into the Hands of any Scotchman,. without 

giving its Hiſtery, and he will have no Doubt 
that he is reading a Collection of Scoteb Sta- 
tutes or Regulations. Now it is a Point ſettled 

f among 
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among the beſt Engli/h Antiquaries, That the 
Feudal Law was eas into England by 
william the Conqueror. I need not ſpend 


Time upon this Topick, after what, is ſald by 


the accurate Spelman,” and by our Country 
man Craig. Joining theſe two things toge- 
ther, à ſtrang Preſumption ariſes, that the 
Feudal Law made its Progreſs from England 


| to this Country, as all the Enghþ. Statutes, 


making Improvements and Alterations upon it, 
certainly did. But this Preſumption receives 
additional Force, when it is conſidered, that 


if we had the Feudal Law before it came into 


Englatd, it muſt have been taken fom ſomp 
other People than the Normans, with whom 
we had no Intercourſe. Upon that Suppoſi- 
tion, we ' muſt. expect to find the Feudal 
Cuſtoms in Scotland, after the Days of Wil. 


iam the Conqueror, ſome what different from 


what they were in England, as the Feudal 
Cuſtoms were very different in different Na- 
ions. What we had in Scotland muſt have 
been formed upon the Plan of thoſe of the 

_ from — we borrowed them, 


perhaps 


s or r INTRODUCTION 
perhaps. a little yariod in our Practice. Vet, 
vpom Inquiry, wo find no ſuch 'Diſparity as 
e ought to expect᷑ from the Suppoſition. 

Oh che conttaty, I think it may with Aſſu- 

ande be pronounced, that the Fendal Cuſtoms 
in” Ryland and Scotldnd were preciſely-'the 
fame; for a Century or two after the Days of 

_ Willigm the Conqueror. This Congruity be- 
twint” the Laws of the different Countries 
affords: Evidence, as high as Probability can 

go, either that we borrowed the Feudal Law 
from Rugland, or, that they borrowed it from 
us. The latter is not maintained by any. Au- 
thor nor is there any Foundation for the Af 
ſertion, it being as well * vouched-as any Point 
can be, of that Antiquity, that William the 
Conqueror brought the-Feudal Cuſtorns along 
with him rom Normandy {© And it is certain, 

be had nv dntercourle: with Scotland, onleſs in 

ee n 7654 :e 
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I Ai Reaaing 4 it muſt be yielded, thas 
| the Circumſtance now mentioned ought to 
| create a Suſpieion, that the Feudal Law is not 

8 | of 
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Fact above mentioned, but fill a more con. 
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of ſoch Antiquity in Seorland as is generally 
belietede But it will be faid, that Doubts and 


Suſpiciong however great, muſt yield to po- 
tive Evidence; and that We have not only 


the Authority” of all dur Hiſtorians for the 


vincing Evidence, the Laws: of Malcolm II. 
ſtill extant, Which bear, * That King MA. 
te colm diſtributed all his Lands in Scotland 
s among his Men; reſerving nothing in Pro- 
perty to himſelf) but the Royal Digniry, 
5 and the Muit-bill' in the Town of Scubn. 
% Am all his Barons gave and grinted to him 
* the. Ward and. Relief of che Heir of ilk 
5 irony for em ne *. 


Joh 


7 


Ti oo 7 5 n to be of Weak 


and (hall be handled deliberately. Suppofing 
the aboye mentioned Laws to be thoſe of 


Malcolm II. the Diſpute is at an End, and the 


Evidence complete, not only upon account of 


the above cited Paſſage, but becauſe in theſe 


Laws frequent mention is made of Feudal 
alen as the Office of Chancery, 
3 | Charters, 


” + = * 
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Charters, Safines, Barons holding of the King, 
Knights Holding of Barons, and others hold- 
ing of Knights, &c. But when I weigh this 
Evidence of the Antiquity of the Feudal Law 
in” Scotland, I perceive one Cireumſtance 
wanting to make it complete. That theſe 
2 Laws of King Malcolm cannot be de- 

; they have in all Ages been reckoned 
3 and King Malcolm is mentioned in 
the Body of the Werk: But it may be con- 
troverted, whether theſe are the Laws of 
Moeltolm the II. We had four Kings of the 
Name of Malcolm ; and we have no Autho- 
"rity, but from the Title, to aſcribe theſe 
Laws to the ſecond of that Name: But at 
what Time, or upon what Evidence this 


Tide was added, we are altogether uncertain. 
The Title in the printed Copy is © 


a 
poſt facto Work; for it runs thus: The Laws 


«© of King Malcolm Mackenneth, ſecond of 
«© that Name, who was Bon to Kenneth the 
Third, and began to reign in the Year of 
bs the Creation of the World 4954, and of 
«© Chriſt 1004. Theſe Laws are authentic, 
. e.“ 


„ Gr. This Title proves. only, that Sheen 
the Publither believed theſe to be Malcolm 


the II.“s Laws + Upon n What Evidenee he does 


if it bs 


not ſay, not can it wel beg 


Manuſeript Copies, which in all Probabitiry 


had no better Foundation than a vague Tra- 
dition. 


Bur fr thus n not. to reſt upon negative . 


Arguments. There is Evidence the moſt eon- 
vincing, that Malcolm the I. was not the Au- 
thor of theſe Laws: This Evidence is drawn 
from the Work itſclf, wherein frequent men- 
tion is made of Earls and 1 of che 
Chantellor and his Court, Coroner, &c. none 
of which Names, in all Probability, had a 
Being i in the Time of Malcolm II. The Court 
of Chancery was not known in England be- 
fors William the Conqueror; and it is not 
probable we had if b before 55 Time. But 
more poſttively, tis .a Fact agreed upon by 
all Writers, that it was Malcolm! II. ho cre- 


B the 


abt: what ariſes from the Title given to the 


ated the firſt Barons and Earls, Dempſter , 
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the beſt of our Antiquarians, p. 120, Mal- 
colmus tertius, ſublato Maccabæo Hranno, reg- 


num legittime Abi debi tum occupavit, quod ut 


ornaret unica cura incubuit : tunc et a præ- 


diis nobilibus nomina quiſque ſumpfit, et cum 

magna frequenſque nobilitas S. Margaretam 
ex Hungaria et Anglia ſecuta in Scotia conſe- 
diſſet, ſplendorem novo ſuo principatui addi- 
turus, Barones et Comites creavit. Before the 
Days of Malcolm III. Thane was the only 
Name in Scotland by which the Nobles were 
diſtinguiſhed. Turn over the Hiſtorians, and 


there will not be found anywhere mention of 


the Title of Baron before his Time, nor of 
Earl. All were called Thanes, ſuch as the 
Thane of Fife in Mac Beatbꝰs Time, \ Thane 
of Roſs, Thane of Sutherland, Thane of Caith- 
neſs, &c. but from Malcolm Canmore's Time 
downwards, not a Word of Thane; all 
the great Lords are either Earls or Barons, 
Here then the Evidence is compleat, that 
theſe Laws are not of a more ancient Standi 

than the Reign of Malcolm. Canmore, and to 
him therefore they muſt be reſtored ; For 
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tic are — Laws of one King Malcolm, and 
ts more probable they are his, than the Lowe 
of his great Grandſon Malcolm IV. before 


whoſe Time the Feudal Law was certainly 
arrange. into Scotland. 


Ha vine diſcuſſed this Point, the VR 
ment drawn from the Authority of the Hiſto- 
rians will be eaſily got over. We have no 
Author who wrote in the Days of Malcolm 
Canmore, nor for many Ages after: There- 
fore, as our Hiſtories reſt upon no better Au- 
thority than Tradition, tis not ſurpriſing, 
that an Event which happened in the Reign 
of one King, ſhould be aſcribed to a Prede- 
ceſſor of the ſame Name, there being a pre- 
vailing Bias in moſt Nations to carry back 
their Antiquities as far as poſſible. But the 
Matter does not reſt here, the Error of theſe 
Hiſtorians may be detected from their own 
Writings. Hector Boece, for Example, who 
aſcribes the 1 ntroduction of the Feudal Law, 
as aforeſaid, to Malcolm II. adds with the ſame 
Breath, that it was Malcolm II. who divided 

B 2 Scotland 
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Scotland into Baropies. We. bave-therefare 
this Author's Teſtimopy, that the fame. Mai- 
colm introduced the Feudal Law, who diyided 
Scotland into Baronies. This was certainly 
Malcolm III. And Buchanan, tho for the maſt 
Part he implicitely follows Hector Boece, yet, 
in telling the above Story, expreſſes a Doubt, 
and inclines to think, that we had the Laws of 

Ward and Reljef rather from the Engliſh 4 
Normans, + . 


Tuar I may leave nothing nel | 
which concerns a Point of ſuch Impartance 


in the Antiquities of this Country, I proceed 
to. ſome cher Conſiderations, which. I ger - 


geive may be made Uſe of to ſuppart the. High 

| Antiquity of the F eudal Law! in Scotland. One 
is made Uſe of by the learned Craig to that 
very End, Multa tamen ſunt que me mavent, 
ut hoc jure (ſciz. feugali) noftrates uſes pu- 
tem, antequam Angli eq uti caperint. Hoy 
enim certiſſimum eſt, nos purius hoc jus babere 
quam vicinos; ut in riuulis aquarum gu qua 
Jrauores for fonti ſve ſcaturigini eo ſunt pu. 
rioras. 
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riaret. This Author probably had in view 
the Feudal Cuſtoms, ay: they ſubfiſted! in his 
own Time; and tis very true, that in E- 
land the. Feuda} Law - began ſooner to decline 
than it did in Scotland. Arts and induſtry 
flouriſhed in that Kingdom lang before they - 
had any Life here; and I have obſer ved elſe 
dal Law, an in 2 great Meaſure inconſiftent 
with che Arts of Peace. But if Cy had 
under Conũideration the Feudal Law, us prac- 


tiſed- in this Illand for ſome Ages after: dhe 


Time. of William the Conqueror, he is un- 
doubtedly in a Miſtake, The Feudal Liw, 
during that Period, was preciſely: the fme in 
both Kingdoms, ſo far as we can gather, 
comparing the ancient Statutes * aut 

aan turn d A 


Tun Region Men, the b ade 5. 
Ritute we haye af our Laws, is generally be. 
lieved ta have been compiled in the Reign, 
and hy dhe Authority of David the I; And, 
as it cantains 4 full and accurate Syſtem of 

Our 
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our Feudal Cuſtoms; a probable Argument 
may be ſuggeſted from it, that the Feudal 
Lam had a Beginning in Scotland before the 
Days of Malcolm Canmore. For, if the Peu- 
dal Law was introduced by that King, there 
1s-no Probability it ſhould are fo ſodden a 
Progreſs, as to be tipe for a regular Inſtitute 
in the Days of his Son David. This is not 
agreeable to the natural Courſe of things, 
and there ſote not readily to be credited. Law 
in but of flow Growth, eſpecially among a 
nue People, more addicted to the Arts of 
War than of Peace. And yet, whatever be 
the Eta of the Regiam Majeſtatem, it appears 
from it, that the Feudal Law was brought to 
a conſiderable Degree of Perfection in Scot. 
land at that Time: The Argument is weigh- 
ty; and we muſt either give the Feudal Law 
a more early Date in Scotland than the Reign 
of Maloim Canmore, or the Regiam Majeſta- 
tem a later Date than the Reign of David l. 
Wich regard to this Matter one thing is certain, 
that the Regiam Majeftatem was compiled in 
the Reign of one of our Davids. The Au- 
thor, 
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thor whoever he be, — 
40 That de was commanded. by — 
« to compile this Work, with: the — 
* and Advice. of the whole Real, __ 
« the Inhabitants thereof might learn a 9 
1 have Knowledge of the ſame, — 
mains is to determine which of the — 
this was. r 
Digreſſion, I ſhall make it evident — 
was David. the II. who — — 
turies later than the other, the IGG | a 
whoſe Reign from that of Malcoim. — 
affords ſufficient Time for the Ripening 
the Feudal Law. All the World r 
that the Roman Law, afier being buried. in 
Oblivion e . 
Bay by an Accident. The very Ne 

that Law were underſtood to be loſt paſt 
Recovery, till a Copy of the Pandects was 


the Town of Amaiphs anno 112. 
og > the Emperor, when he took 
that Town, in the War be. carried on 12 
2 
n af it increaſed ſo 3 


16. OF THE TWYTRODUCTION 
taught publickly by Yaccarius at Oxford about 
1 doring the -Reigrr of - King 
Stephen * This was as fwift a Progreſs as any 
Sciches c be ſuppoſed to make q and there- 
fore no Probabilty we hadd it in Scotland be 
fore that Time, nor conſequently in the Reign 
of Dupic che T. who died in the Year! 11 f . 
Theſe Facts will give Light to the Subhect in 
Band: The Author of the Regiam' Majefla- 
tem appears to be well acquainted with the 
Civil Law, r it as to 
knowtt Law. See #5, 2. c. r6. $2; The 
Reyiam Majeftatem therefore, complied whit 
the'Rnowledge' of the Civil Law was ſpread 
through Scothand,- could not have a Being in 
the Days of David I. and conſequently the 
Argument is condufive, Gat it was, compiled 
in the Days of Dovid fi. 


| Thos 1 hive" Sebewrell to make out, 
that the above remarkable Revolution in our 
Land Rights happened in the Reign of Mal. 
can Cammive, And it muſt affbtd an additional 
Degree of Cotwictior that were one reduted 
Ts . | — 


D 
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to a Conjecture, the ſaid Reign would be pitch- 
ed upon boford any other, for the Introduction 

into England by a Conqueror, at leaſt ane 
who treated his new Subjects as a conquered 
People. It is; evident, that the poſſeſſing of 
Land by "Tenure, throws great Weight into 
the Scale of Royalty; and therefore, it will 
not be ſurpriſing, that a neighbouring Prince 

who underſtood his own Intereſt, ſhould en- 
deavour to copy after ſo good an Example: 
At the ſame time, there never was in the 
Reign of any of our Kings, ſuch a Conflux of 
Strangers into Scotland, as in the Days of 
Malcolm Canmore ; Engliſh eſpecially, ſome 
of the higheſt Rank. By them the Faſhion 
was begun of Sirnames,” many- of which re- 
main at this Day with our moſt illuſtrious 
Families. 'Twas to keep Pace with England. 
that the new Titles of Earls and Barons were 
introduced; and we may readily believe, that 
a, politic; King, who underſtood the Arts of 
Government, would not ſtop ſhort, but endea- 
vous alſo to introduce the Feudal Law, which 
1 — C he 
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he. ſaw would tend greatly to ſnereaſe hit 
Power and Authority. And the Con viction 
founded upon theſe Circumſtadces turns ron: 
ger and ſtronger; When we "conſider, that 
the Practice of giving Charters / ef Lands, 
is by our Antiquarians ' univerſally aſcribed 
to Malcolm Canmore. Many of our vld 
Families pretend to have e ee 
that King, but none before his Time. 
ſuppoſing the Feudal Law to have — an 
old in Scut land as Malcolm II. tis ſearce ſop- 
poſable Charters would be of a later Date, #s 
fuch Writs ſeem to be een, * 
with Omen? Grants, Nel 


* 2 5 Arr. 


45 dh leb io the hall Meist ur 0 
Enquiry, by what Means, and aſter what 
Manner were the Nobles prevdiled upon, not 
only to part with their Lands, but to ſubſect 
themſelves perſonally to Feudal Service? 
However the Thing m ight be at firſt diſgei- 
ſieed, the total Surrender of Lande t the Ring 
during the Minority of an Heir, and the Vear's 
Rent payable * — 

were 


— 


ot ec ac © 23T S5 = 


—* Tx Mt I WY YC 7 4 


2 —„— 
The Matter is dark; and Hiſtoriune have 
couched it ſo lightly, that we have few Cir- 
cutn{tshees to build © 'upohi”” And 
is makes the Story ſtill more myſterious, 
that we have Vouchers! of exttavagatit Do- 
nations of he Crown Lande by Devid T. in 
favours: of the Church! 1 cannot euſily re- 
concile 'this With the Story told; that King 
Malbulm gave away the whote Crown Lands, 
reſerving nothing to himſelf but the ' Mut#hi]} 
of Sen. Tis true, there might have been 
Forſeitures in the Interim ; and if any one is 
Fatified with this Solution, I have nothing to 
object, only the Interval betwixt the Reigns of 
Moelcolm Canmore and of his Soh Dowd I. is, 
I'm afraid, too ſhort to malte this Solution be 
generally reliſhed. At the fame Time, King 
Davids Liberality to the Church is coriddern- 


dea by every Writer as truly unjuſt, with re- 


gard to his Sueceſſors, who were thereby de- 
prived of their Birth · right, vis. the Patrimo- 
ny of the Crown: And yet the Charge is ſcarce 
well founded, if in Fact nothing was given 

C 2 away; 


AWay, but forfeited: Lands, which:every King 
6 privileged dN of nn 
<4: 7 ur ack zit a bene 
I cl readily, bring my, — 
that Malcolm Canmore. gave away the Whole 
Crown Lands, as is related: Aud on the 
ather hand, I can as little bring myſelf to be- 
lieve, ; that by any Means leſs than, abſolute 
Force, could the Bulk of the Nation be 
brought to ſubmit to an Act ſo viſiply preju- 
dicial, to them, that of ſurrendring their whole 
Lands to the King, and their Perſons alſo, 
reſerving only the Uſofru, in Name cf 
Wages, for Services 0 be perfarmed by them. 
270. 43" 9 >> mo 
. intricate,” I dare 
venture, no further, than to ſuggeſt a few:Con- 
jectures. Before the Feudal Law was known 
in Scotland, I take it ſor granted, that out 
People held their Lands without Writ, and 
that Poſſeſſion was the Circumſtance which 
determined the Property of Lands, as at this 
Day it does of Moveables. Some Traces of 
this we haye remaining in the Orkney Iflands, 


where 


er et eee at 


— * of 
a * 
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zw, all at once over the whole Kingdom, 
ii ſhalb be ſuppoſed, : that Malrolm Gmuore 
did no more but lay the Foundation of # Builds 
ing, which was finiſhed: by his Sueceſſors, the 
Thing will abe eaſily credited: And touch- 
ing the Engines made Uſe of, we need not 
be at a Loſiy ftr de are directed to them by 
du ur Authom ddt. was certainly the Otoww 
Lands which werrn made Uſe of eas the Bai 

allure che Nabe A prudent Diſtributi 
on of Part of theſe Crown Lands, :wwithous . 
ſuppoſing the whole to be àliened, world :ywl 
a great Way: No Perſon upon whom Crown 


e⸗ 
le 
he 
e- 
te 
be 
u- 
le 
0, 
of 
s.: 
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em upon any Cdnditions the King was plows - 
n fed to impoſe Here was à Beginning given 
c tothe Feudal Tenure. If the Gift was on 
d. fſderable, the Receiver could not handſomely 
h avoid allowing his own Eftate to be ingroſſed 
s in che Chatter,” ſuppoſing the —— 
f manded of him; And ſuch Id 
1 not be overlooked by ah artful Monarch 
3 Aimee 1 ee 8e 17 who 
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who had it at Heaft o make the Feudal Law 
wiveffal in his Kingdom, ff 11 child 
oben A etw, sci 0% 5300 38 I's ,vial 
Dalla had another Engine nt hand It 
wens this King ungonttavertedly who: introdu- 
ed the Titles of Earl and Baron. D Foſſibhy 
ha had a futthet Deſigu in this, thatiimerelylto 
emulate the Splendeut of a neighbouring Court. 
Dor Fotefathers wem fond of Titles, and were 
delighted with Shew and Equipage: If ſome 
wett umpted by n new: Title to give up theit 
Independency, and ta accept of their om 
Aſtates as a Gift pom the King holding of 
kimiby military Tenure, we: ſhall cenſe to 
wonder at the unequal Purchaſe, when ve ſee 
fiowny is: later Times tenouncing their Inde- 
penitency, and'igving: themſelves: up 28 Blaves 
tea Court. for Ribbands and Garters; ftillmare 
emply v - e e met 
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Tux — helng thus happily 104, 

dur King had many Opportunities to carty os 
the Work. Our Foreſathets were: a ficres: 
and teſtleſs People ; Property was in a _— 
: 
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r rs PA EAW. 
Fl Fotfeitüres; and tis ble, 
— 8 re Fo cht Terra 7 TEL 

has, 808 that Means, paſſed 
Feudal 


e bee 
further and further, c wid Aa 


of ertending 
1117 
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Our other Cauſe there was of hah 


Wor the FeudaF Law, which; the brking 


filently and imperceptibly, had I'm perſuaded 
a" more” extenſive Effect than all. *the' other 
Cauſes combined together. n mn 


e 190 | een oda uf 


ManxrnD,” eſpecially" in ignoram* & 
ate governed by Cuſtom and Habit. By 
Growth of the Feudal” Law, 4 Chat cer= 
tainly came to be confideted as che fnidſt fo- 
lemn Title to Land, fo as to give to Poſſeffion 
alone, without a Charter, but a "flen der Hold 
of the Imagination, Perhaps this bad no fe- 
markable Effect with Rae to old Poſteſſbrs. 


e e ene 
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Purchaſers, were in a different Cale. People 
who part with their Maney will got he ges. 


| dily fatisfied with any Title that is not of the 


Sort. Thus, after introduęisg the Com. 
merces of Land, we may-truſt that Charter: 
were, multiplied, F 7 — Whatever 
Security. A. Family might have from a long 
continued Poſſeflion, the Notion. Would in 
time be firmly eſtabliſhed, that there was 


_ 40 by Charter gd Safin, DA on 


apy ac tens Bs wie lf 
"Is thort, my Gonjedre is is, that the F = 
Law was not introduced all at once, as our 


1 


Authors inſinuate, but by Degrees. And 
what I have often heard, favours this Conjec- 


| tire, that ſo late as the Reign of James VI. 


there were landed Gentlemen in Scarland who 
never had accepted of a Charter. 


Cas bbs © 4 # f 


17 Tam not deceived, this was 2 Meaſure 
the moſt politic, and of the greateſt ,Fore- 
caſt, that ever was contrived. It was a bold 
Game for the King to play away. his Crown 
Lands for a ſmall Conſideration i in hand ; but 

the 
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Proſpect was fair, as no Conſtitution does 
ore firmly unite a People with their Sove- 
eign, than that introduced by the Feudal 
aw, nor gives the Sovereign ſuch an imme- 


Subjects. Our Hiſtorians give us to undeſtand, 
hat a prevailing Deſire to ſupport the Dignity 
pf the Crown, gave Riſe to the Feudal Law 
n Scotland. I'm ſorry to obſerve, that Inſtan- 
Nes of publick Spirit, even among Individuals, 
re rare in our Hiſtory, _ But I have read of 


hrough a whole Nation, ſufficient to bring 
about ſuch a Revolutioh ; one excepted, among 
he Lacedemoni ans, in the Days of theiy King 


Jeurgus (a). 
(e) Nor is the Evidence of this Piece of Hiſtory alto 


cher above Exception. Anophon, who writes a Trea- 
ee b the nnn. has not a Word of 
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diate Hold of the Perſons and Property of his 


o Inſtance of an univerſal public Spirit 
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51 che Feudal Conſlitutions, every Su- 
O perior had a Juriſdiftion within, his 
wn Territory: His Vaſſals were obliged to 
ttend his Courts, and it was. their Province 
o try all Cauſes, Civil and Criminal, in Form 
f a Jury or Inqueſt. Such is the Conſtitution 
f our Country Courts to this Day, held at 
Watcd Times by the high Sheriff, in Name of 
e King; the Crown Vaſſils being all of them 
unc NE ens each in the 
2uct of the County within which his Lands 
e ſituated, The Parliament is the King's 
burt for the Kingdom in general, and con- 
quently his whole -Vaſſals within the King- 
lom were bound to give their Attendance - 
here. The Barons and Freeholders attended 
this Capacity. The Biſhops, Abbots and 
riors attended in the ſame Capacity; and if 
ay of them held their Lands of a Subject 
hey _— were not bound P N this 


\ 1 Tur 
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Tur Idea of a King, where the Feudal 
Law took Place, is not that of a chief Magi- 
ſtrate or Governor, but that of a Paramount 
Superior, having the whole Land Property of 
the Nation veſted in him, having his Vaffals 
attached to him by Homage and Fealty, and 
ſupported by him out of the Produce of his 
Lands: which makes a very ſtrict Connection 
and Union betwixt them. The Idea of a Par- 
| Fament, as I have faid, is that of a Court 
| where all the King's Vaſſils are obliged to at- 
tend ſor adminiſtrating of Juſtice, and for 
making Regulations to bind the whole Society. 


Ir was one Effect of the Feudal Law to 
withdraw Land from Commerce. Land be- 
ing allotted for the Maintenance of Servants 
or Vaſfils, ready to obey their Maſters Com- 
mands in War and Peace, the Superior could 
not ſell, becauſe the whole Profits arifing from 
che SubjeRt belonged to the Vaſlal, and the 
Vaſt could not fell becauſe he was not Pro- 
prietor. "This was an unnatural Conftitution, 
which could not ſubſiſt long in peaceable 

5 Times. 
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Times. The Severity of che Feudal” Lay 
gave Place by Degrees to milder and more na- 
taral Regulations: Land the moſt derade 
came to be in cummercio, and the 
Crown Vaſſals originally few in Number, and 
poſſeſſing large Territories were greatly mtl. 
tiplied. Purchaſers were willing to hold rf 
the King rather than of a Subject; and the 
King was willing to encourage this Com- 
merce, as it leſſened the Power of the great © 
Barons. Tn Time the obliging ſo many ſmall. 
Vaſfals to an expenſive Attendance in Parlias 
ment, was conſidered as a Grievance, In 
England this Grievance was remedied, pro- 
bably in the' Days of Yabn or e ine . 
the Record of that Tranſaction is loſt. & 
Remedy was introduced with us later, 14 7 we 
have the Record entire. By the AR 101, 
Parl. 1427, the Attendance of ſmall Barons 
and Frecholders is difpenſed-with, a vary 
they ſend to Parliament, from ee 
two or more of their Namder ent 
them. 
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was than by ſending ſome of their. Number 
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We followed the Exgliſb fo cloſe. in all 
their Regulations concerning Law and Policy, 
that I am perſuaded our Statute 1427. has 
been copied from ſome Engliſh Statute enact- 
_ ed by King Jobn, or in the Beginning of the 
Reign of Henry III. which is now loſt with 
many other Statutes of that Period. One thing 
is certain, that we find Knights of the Shire 
_ elefted by the ſmaller Crown Vaſſals, pre- 
ciſely as in Scotland, early in the Reign of 
Henry III. Yam ho bot all. We find by 
King John's Charter of Privileges to his Eng- 
_ tif Subjects, Sections 17. and 18. that it was 
the Practice in his Days to ſummon to Parlia- 
ment the greater Barons by Name, leaving 
N the leſſer Barons and Frecholders to be ſum- 

moned by the Sheriffs edictally, or in general 
Terms. Here we have the leſſer Barons at- 
- tending perſonally. From the Reign of Henry 
I, downwards, the ſmall Barons and Free- 
holders nauer did Duty in Parliament, other- 


out of each Shire to repreſent them. This 
_ it extremely a that the Atten- 


” 0 Vw Or eye 


dance of the ſmall Barons and Freeholders 
mult in England have been diſpenſed with, as 


Repreſentatives. Their withdrawing from 


Delegates, could never have been introduced 
otherways than by a Statute, The thing de- 
ſerves to be attended to, becauſe it laid the 


which core folly afterwards;:. 


ginallyconſtituent Members of the Parliament” 


© Watching and Warding only, they were 
* not bound to give Suit and Preſetice in any. > 
6 ofthe King's Courts, that chop ludn Dune: © 

* peculiar to themſelves, which Was the 
Chamberlain Ayr; that de fate tiere is no 
Inſtance of their ever appearing in a Coun- 
* ty Court, and conſequently. no Reaſ s 
believe „ in Purlia- 


6c ment 5 
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in Scotland; upon Condition of their ſending 


Parliament might have been overlooked ; but 
ſo pointed a Regulation, as that of acting by 


Foundation of a Houſe of Commons, of 


WuzTHeR the Roy al "WRITER pave. © : 


is a Point much debated. It is obſerved, © 
Fe Thas.che Ruten of their Charters. b © 8. 


1 


'% 
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ment; and that in England there is no E. 
»£. yidence upon Record, of Burgeſſes being 
t called to Parliament, before 49. Henry III. 
. at which time Writs were directed to the 
WM We Sheriffs of the ſeveral Counties, to return 
3 dhe Knights of the Shire and Burgeſſes; 
1 wy whence tis conjectured, that the calling of 
. + the Burgeſſes to Parliament was a Politic of 
. Stmon de Montfort, who had at that Time 
* the Power of the Kingdom in his Hands, 
and who called the Parliament 49. Henry 
III. in order to purge himſelf from Suſpi- 
_ $»cions ſpread abroad of his intending to ufurp 
Lethe Crown.“ One Fact is clear, with 
ed to Scotland, that in a Preamble to 
. Bruce's Laws ſtill extant, the whole 
Orden are faithfully enumerated; Biſhops, 
Abbots, Priors, Earls, Barons, and other 
* Noblemenof the Realm, without a Word of 
ged. Im a Preamble to the Laws of 
Nobert I. Burgeſſes are mentioned for the 
firſt Time ; and the Conjecture is, that many 
of the noble Families having been extinguiſn- 
— — the Struggles we had for Liberty 
againſt 
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duce a Regulation of this general and impcr- 
tant Nature. And in the third Place, Sup- 
poſing the King s Authority great enough to 
_ oblige the Burrows to ſubmit to this En- 
croachment upon their Privileges, we cannot 
ſuppoſe ſo wiſe and juſt a Prince as Robert 
Bruce would undertake ſuch a violent Mea- 
ſure, not only without Neceſſity, but where 
a more natural Remedy was at hand. For if 
many noble Families were extinguiſhed, theit 
Eſtates ſurely were not, which falling to the 
Crown, by the Suppoſition, through the Fail 
pre of Heirs, were an ample Fund for in- 
creaſing the Number of Ciown Vaſſals to fil 
the Parliament. Laſtly, Tis preſumable the 
Commerce of, Land had crept in before. this 
Time, and that the Crown Vaſſals were ra 
ther more numerous than formerly. It is cer- 
tain, they were ſo greatly multiplied the very 
next Century, that it was thought expedient 
to exempt the ſmaller Barons ram their At- 
tendance. 


Aue 
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"AnD in Anſwer to what is urged on the 
ner Side, the Reddendo of Watching and 
arding proves nothing; many Services be- 


1 t0 


En- g due which are not expreſt in the Charter. 
not itneſs the common Stile of Ward-holding 
bert Nee ddendo ſervitia ſolita et confueta, It has 
lea 


ſtronger Appearance, that Royal Burrows 


nere Wave been all along exempted from attending 
or if e County Courts. But this Indulgence, 
heir nd the having a Court peculiar to them- 
the Ives, viz. the Chamberlain Court, will not 
dai; nter their Exemption from Parliaments, 
1n- here Laws are made binding upon the whole 
d fill 


ingdom ; whereas judicial Proceedings were 
he only Subject- matter of Chamberlain Ayrs, 

nothing being there tranſacted relating to ” 
ic aw or et 


Tuo' there is no Mea of calling Ros 
xeſſes to the Engliſb Parliament before the 
9. Henry III. it appears to me a very lame 
nference, That the Practice began at this 
ime, when we find the Records of preceed- 
8 1. ſo imperfect. At the ſame 


E 2 Time, 
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Time, were theſe Records entite, and were 
there no Inſtance before that Period of a Writ 
directed to the Sheriff for calling Burgeſſes to 
Parliament, it would not follow, that the 
Royal Burrows were no ſooner aſſumed as a 
Branch of the Legiſlature. This muſt be ex- 
plained. It is mentioned above, to have been 
the Practice in King Jobn's Days, to call on- 
ly che greater Barons by Name, and to leave 
the leſſer Barons and Freeholders to be ſum- 
moned by the Sheriffs edictally, or in general 
Terms. Probably the Repreſentatives from 
Burrows were ranked with the leſſer Barons, 
and not honoured with a perſonal Citation. 
When the Attendance of the ſmaller Barons 
came to be diſpenſed with, upon their ſend- 
ing Repreſentatives, this Change in the Con- 
ſtitution introduced an Alteration in the Stile 
of the Writs directed to the Sheriffs. Inſtead 
of the old Form, enjoining the Sheriff to no- 
tify publicly the Holding of the Parliament, 
that ell who were bound might attend, he 
was commanded ſpecially to return two 
Knights of the Shire : This made it neceflary 
0 14 | © to 
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to be equally ſpecial with regard to the Re- 
ives of the Burrows; and therefore; 
in the Writ he was directed to return two 
that in Henry III's Time, the Stile of the 
Writ was changed and made ſpecial, inſtead 
of being conceived as formerly in general 
Terms. But further, the Circumſtances of the 
Caſe are a ſtrong Evidence to me, that this 
was not the firſt Time the Attendance of the 
Burrows in Parliament was required. Hiſto- 
rians mention, that this Parliament was called 
by Montfort, in order to purge hirſelf of a 
Suſpicion, which was gaining Ground, of his 
aiming at the Crown. It is not ſaid be 
Burrows, to make their Preſence of Uſe to 
him; and unleſs it were in ſome ſuch View, 
I cannot imagine, that Mon/fort would; in 
theſe tickliſh Circumſtances think of mak- 
ing any Alteration in the Conſtitution. 
At the fame Time, the plain and ſimple Stile 
of the Writ proves it to have been a common 

and 
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38 
and known Writ of the Law of gland. 


Had any thing extraordinary been enjoined, 
it muſt have been introduced with a Preamble 
to ſupport the Command; eſpecially, as this 
was' not a Matter of Courſe, but a Summons, 
rn the Burrows were not bound _—_ 


11 HAVE been the fuller upon this Poles. as 
it tends. to aſcertain what was the original 
— of Parliament, and to prove that 
all the King's Vaſſals, and no other Vaſſals, 
were the conſtituent Members. As perſonal 
Attendance was required, there was no Place 
for Repreſentatives, unleſs from the Burrows, 
It would have been an Hardſhip. intolerable, 
- to oblige a whole Community to perſonal At- 
tendance ; and therefore we may well ſup- 
poſe, that in all Times this Attendance: has 
been diſpenſed with, upon ſending a few of 
- their Number to repreſent them. This was 
——_——_— .only Repreſentation, properly 


Tuus we ſee how the ſmall Crown Val- 
fals came to be freed from attending Parlia- 
mente, 
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ments, both in England and Scotland. In 
Scotland: theſe Vaſſals had fo little Attention 
to the Public, that they were ſatisfied with 
their Exemption, without thinking of fulfil- 
ling the Condition by ſending Repreſentatives, . 
till the Regulation was enforced by à new 
Law; of which aſterwards. Probably in 
England the Caſe would have been the ſame, 
but fot the peculiar Circumſtances, of the 
Times. One thing appears, that in a Par- 
hament held by Henry III. no 1258, there 
were but twelve Repreſentatives from the 
ſmall Barons. Vet ſoon thereafter Strug- 
drawing to a Head, there were in the Parlia- 
ment 126g. no fewer than four Knights ſor 
each County. This full Repreſentation was 
probably occaſioned by the Anxiety of the 
Barons, defiring a numerous Aſſembly to give 
2 their Proceedings. - And the Re- 
+ having once taken Place, would rea- 
ne without any new Impulſe, We Wy 
with the Difference only of more or fewer : f 

Repreſentatiyes from each Coun ty. 
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Tus ſending of Repreſentatives, in place 
of the ſmall Crown Vaſſals, was but one Step 
towards eſtabliſhing the Houſe of Commons 
of England in the Form it now ſubſiſts. Tho! 
the King's Vaſſals convened in Parliament, 
were diſtinguiſhed into three Eſtates, the Spi- 
ritual Lords, the Temporal Lords or Barons, 
and the Repreſentatives from the Royal Bur- 
rows, we muſt not imagine they made three 
different Bodies: They were all equally the 
King's Vaſſals, and compoſed but one Body 


politic, which ſat and voted in one Houſe, 


And this Form continued in Scotland ſo long 
as our Parliament ſubſiſtęed, after we had Re- 
preſentatives from Shires as well as before. 
In England, for many Centuries, the greater 
Barons have made one Body, the Repreſen- 
tatives from the Shires and Burrows another, 
who fit in different Houſes, and debate and 
vote ſeparately. At what Period this Form 
was eſtabliſhed is altogether unknown,” ſo far 
as I can learn; tho' the Thing be extremely 
remarkable, by the Change it has made in 
the Conſtitution of the Engliſß Govern- 

ment. 
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ment. This only is certain, that there 
were two Houſes of Parliament before the 
1376 for, in a Parliament held that Year 
Peter de la Mare is mentioned by Hiſtorians 
as Speaker of the Houſe of Commons, which 
is a pretty ſtrong Evidence, that the Com- 
mons were at that Time ſeparated from the 
Peers, having a Preſident or Speaker of their 
own; for one Body cannot readily admit of 
two n x 1 N 


As this Dividon of the. Engliſh 3 | 
into two Bodies, was no neceſſary Conſequence 
of ſubſtituting; Repreſentatives, in place of the 
numerous Body of Electors, I am apt to ima- 
gine, that the Difficulty of accommodating all 
the Members in one Place has occaſioned the 
Separation. Parliaments were of old ambu- 
latory. Scarce a great Town in England but, 
one Time or other, has been honoured wich 
a Parliament. However ill accommodated, 
there were no Means for a Separation, while 
all the Crown Vaſſals fat in their own Right: 
for they could not think of making a ſeperate 

F Body 
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Body of a few Repreſentatives from Burrows, 
But after Repreſentatives were: introduced, in 
place of the ſmall. Vaſſals of the Crown, a 
Diviſion into two Bodies was readily practi- 
cable, by placing the Spiritual and Temporal 
Lords in one-Room, the Repreſentatives from 
the ſmall. Crown Vaſſals and from the Bur- 
rows in another. This Practice probably had 
its Beginning in Towns where no ſingle Room 
was found large enough to accommodate the 
whole Body, and has been kept up in other 
Towns, where there was not the ſame Neceſ- 
fity, poſſibly by the Authority of the Peers, 
upon whom it conferred an additional Luſtre. 
The Silence of Hiſtorians favours this Con- 
jecture. Had this Diviſion of the Parliament 
been the Reſalt of any ſolemn Act, whether 
of the Parliament itſelf, or of the King and 
Council, ſuch a Regulation would not readily 
have eſcaped Notice. However this be, the 
ſplitting of the Engliſb Parliament into two 
Bodies, laid the Foundation of a great Change 
in the Conſtitution, And this Event, among 
many, is an Inſtance of Revolutions which 

99 8 ſpring 
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ſpring from the moſt accidental or tranſitory 
Circumſtances, and for that Reaion are ex- 
tremely-obſcure in their Origin, however re- 


nene their auen We 


As our EY was perfectly wit © ac- 
9 with the Exp; Conſtitution, by his 
long Reſidence in England, it appears to have 
been his Plan to introduce into his own King- 

dom many of the Laws and Cuſtoms of that 
Country. What we have at preſent to take 
Notice of, are contained in the above - men- 
tioned Statute, Act 101, Parl. 1427. f. ex- 
empting the» ſinall Barons and Freeholders 
from Attendance in Parliament, upon Condi- 
tion of. ſending Repreſentatives; 2d, making 
theſe Repreſentatives, perhaps with the Re- 
preſentatives from the Burrows, a ſeparate 
Body, which appears from the Regulation 
appointing” a Preſident to be choſen," called 
the common Speaker of the Parliament; 3d, 
enacting that the Prelates and Peers ſhould be 
called to Parliament nominatim by ſpecial Pre- 
cepts, Touching the firſt of theſe Regulati- 
F 2 ons, 


ng 


The King indeed had an later 
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ons, of which mention has been made above, 
we don't find that the Act took Effect. The 
ſmall Vaſſals of the Crown, who had their 
own more than the public Intereſt at Heart, 
laid hold of the Exemption given them, with- 
out thinking of ſending Repreſentatives, be- 
cauſe theſe Repreſentatives were to be ſub- 
ſiſted at the Charge of their Conſtituents. 
And the Prelates and great Lords, in whom 


the Power of the Parliament oo after 


this Regulation, bad no Intereſt to enforce it. 
in order to 
balance the exorbitant Power of the Nobles; 
but in theſe rude Times this was everlooked, 
inſomuch that a Statute was obtained in the 
Reign of James II. vis, AR 75. Parl. 145), 
relieving all Freeholders from Attendance, 
Whoſe yearly Rent did not amount to 200. 
without a Word of their being obliged to ſend 
Repreſentatives, Matters continued upon this 
Footing till the Days of James VI. ſave that 
by the Act 78. Parl. 1503. all were exempt- 
ed from Attendance whoſe Rent was within 


One Hundred Merks. The Reformation 
_ greatly 
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But it had all along been underſtood: to be the 
Prerogative of the Crown, acknowledged in 
every Statute relating to the Parliament, that 
the King might call, by ſpecial Writ, any of 
his Vaſſals to attend the Parliament, notwith- 
ſtanding of theit Exemption. Probably this 
has been the Inſtrument made uſe of by the 
King's Miniſters, to gain the End propoſed : 
The Nobles would be told, that if they voted 
againſt the Regulation, the King would uſe 
his Privilege of calling to Parliament a Num- 
bet of his ſmall Vaſſals, ſufficient to over - ba- 
lance the Nobility.” As this is but mere Con- 
| jefture, it is ſubmitted to the Judgment of 
others, One Thing is certain, that the Act 
142. was revived, and the ſmall Barons ſent 
> LE to Parliament 1 that Period 
Y nn | | 


- I HAVE mentioned above, that it was a 
Part of the Plan of James I. to divide his 
Parliament into two Bodies, as in England. 
This was not followed by James VI. for our 


— continued one Body to the End. 
2 It 
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It is left to conjecture, -whether this was: of 
Deſign, /or! by Accident for our Hiſtorians 
are extremely deſective upon our Civil Tran- 
ſactions. We ha no Occaſion to go further 
than to England," to learn what Influence n 
has upon the Conſtitution, to divide a Parlia- 
ment into two Houſes; and as it was a polit 
Age, this of James VI, I am apt to believe; 
it Was not without Deſign, that the Purlia- 
ment of this Kingdom was continued upon 
Jes old Footnz This is a curious | 
ind deſerves to be attended to. It is pretty 
obvious, that the King's Negative againſt k 
Regulation agreed to by both Houſes is nota 
valuable Privilege. ' The Opinion of the 
wo Houſes being underſtood to be the Senſe 
the Nation, has father too great Force 
0 o be reſiſted by the Veto of any fingle/Man, 
the King not exeepted. His refuſing an Af. 
ent in ſuch a Caſe, is virtually declaring him- 
ſelf againſt the Intereſts of his People. But 
an Engliſh Monarch is ſeldom brought under 
this Dilemma, If he can but get a Majority 
in either Houſe on his Side, the Work is done. 
He 


* 
in 
at 
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He may appear to be neuter, Thus, taking 
the Parliament complexly, à great Majority 
may be againſt the King, bent, we may ſup. 
poſe, to fetter him by ne Limitations; and 
yet he may ward the Blow, by prdocuring a 
ſcrimp Majority in either; Houſe; for him. 
This cannot happen where the Parliament 
makes but one Body, as in Scnrland. So fir 
the Advantage lyes on the King's Side, where 
the Parliament is compoſed of two Bodies. 
But to balance this, the ſame Advantage lye: 
on the Side of the People, where, the King“ 
Views are to enlarge his Prerogative by Au- 
thority of Parliament; for a ſcrimp Majority 
in either Houſe, interpoſing a Veto, fruſtrates 
his Defign. In a Word, a ſingle Body gives 
great Opportunities of making Encroachments 
on either Side ; whereas, ſuppoſing the Con- 
ſtitution to be ſound and entire, it is beſt pre- 
ſerved fo, by a Parliament commpoſed of two 
Bodies. | yu $+ £33 


. So far the Scales ſeem to bang upon the 
Level. But then ſeldom is a Nation ſo uni- 
| ted, 
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ng ed, as to think of making Encroachments 
ity perth Prerogative — : Whereas the 
p- à ſingle. Perſon, has many Opportuni- 
nd — ſeldom wants Inclination to enlarge 


ais erent King James and his Miniſters 
ould not hut be ſenſible of this, and there» 


ent iWore a ſingle Body was their Game, But the 
far antrivance lay a little deeper; and this may 


diſcoveted, by attending to one Branch of 
he Conſtitution of the Parliament, peculiar 
o Scotland. At what Time it was that the 
ards of the Articles were eſtabliſhed, is un- 
ertain. But as the Seſſions of our Parlia- 


nent were generally very ſhort, it was found 
ates Neceſſary, when Buſineſs multiplied, to elect 
ives R certain Number out of each Eſtate, to pre- 


-nt; are and digeſt Matters that were to be laid 
fore the Parliament, for their Determina- 
jon. This ſelect Body was called the Lords 
f the Articles; and ſuch was the eſtabliſhed 
practice, that no. Buſineſß could be laid be- 
bre the Parliament, but what was prepared 
2 theſe Lords. This was in reality a Nega- 
ive before Debate, which is of vaſtly greater 


ted, oe Importance 


30 
5 than the King's Negative after 3 
and the worſt of it is, that there was no Ne- 
medy, in our Conſtitution, againſt the Par- 
tiality of the Lords of the Articles, however 
glaring it might be. A. Body thus conſti- 
tuted, could not fail in Time to engroſ the 
whole Power of the Parliament. And in 
Fact it came to this at length, that Parlia- 
ments commonly fat but twa Days. On the 
firſt Day of their Meeting, they choſe the 
Lords of the Articles, an equal Number out 
of each. Eſtate, to whom the King joined 
eight of his Crown Officers, Theſe received 
all the Grievances or Articles that were brought 
to them, and formed them into Bills; or re- 
jected them at their Pleaſure, When all Mat- 
ters were ready, the Parliament fat another 
Day, and approved or de the Bil = 
were laid before them. 0 


SUCH was the Practice in the Year 158, 


when the Act of James I. was revived. The 
King had a fair Chance to ſeoure the Lords 
of the Articles for _ whether by influ- 

| encing 
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encing their Election, or by gaining: them 
aver, after they were elected. At any Rate 
eight Officers of. State devoted to the King; 
muſt, have had _ ary Influence. i in ſo ſmall a 
Body. By this Means the King was pretty 
ſecure, that nothing could bg brought into 
Farliament without his Approbation. But 
oven this Security was not reckoned ſufficient, 
About this very Time, or ſoon after, a Scheme 
was laid and, executed to improve upon the 
bove Regulation. Under. Pretext that the 
gar of the Artigles had not ſufficient, Time 
to overtake the Multiplicity of Affairs laid 
before them, four Perſons were to be named 
out of each Eſtate, whoſe Province it was ta 
meet twenty Days before the Parliament, to 
receiye all Supplications, c. to reject what 
they thought frivolous or .improper, and to 
digeſt into a Book what they choſe to lay be- 
fore the Lords of the Articles. This was 
done. by the Act 218, Parl. 1594. The A& 
may be thought defective, as no Proviſion is 
made in it for the Choice of this ſelect Body. 


But this was purely an Artifice, It would 
G 2 haue 


* 0. 
4 


bim a Negative” before Debate. And yet it 
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have been too barefaced to have named the 
Kink openly ; forit was the fame with giving 


muſt have been obvious, that the Choice be- 


| hoved to reſt upon the King; for a Body that 


was to meet before the Sitting of the Patlia- 
ment, could not poſſibly be choſen by the 
Parliament. But, as if this were not fully 
ſufficient to lodge with the Crown the Polen 
of ditecting Matters that were to be brought 
into Parliament, it is further declared, to 
— be the Privilege of the King, to bring di- 
yr reQly 1 into Parliament all Matters concern- 
« ing himſelf, or common Good of the 
70 Realm. uf 


Tu ls Statute was too manifeſt an Encroach- 
ment upon the Liberty of the Subject to be 
patiently ſubmitted to. It has for that Rea- 
ſon been dropt ; for I cannot otherways con- 
ceive, what Need there was for the Artifice 
made Uſe of by the Miniſters of Charles l. 
in the Parliament 1633, to ſecure the Lords 
of the Articles for the Crown ; to wit, that 

2 the 


tf. & } 


the Biſhops ſhould' chuſe' eight Peers, and the 
Peers eight Biſhops ; | 450 that the "ſixteen 
elected of the Biſhops and Peers ſhou d joint- 

ly chuſe eight Barons, and eight Commiſſion= 
ers — Wich . were j joined the 
Officers of State; and thus were the JF of 
the Articles conſtituted,” the Chancellor to be 
Prefident'in all their Meetings. The, Attifice 
bete is obvious. The Biſhops were univer- 
Glly in the Intereſt of the Crown, as they 
have been at all Times; and upon Al *Occa- 
fions. The eight Peers elected by them were 
ſure Cards for the 'Crown, ſuppoting but 
eight of ſo numerous a Body capable of ſuch 
a Bias, As the whole Biſhops wert for the 
Crown, it was indifferent which eight were 
choſen; and we may be certain, that none 
would be choſen out of che Commons, but 
what were for the King's Purpoſe, when ſuch 
were the EleQors. This Method we may 
believe was not practiſed by the Parliaments 
during the Troubles. They ſhewed their 
Diſlike to ſuch Artifices by abrogating the 
OE mentioned Statute 5 594. It was judged 
too 


ds 
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too bold a Step to revive this Statu the 
Reſtoration. ys: as the Farliame e. in 
| Englond, and Scotland, which, were called 
upon the, Reſtoration, were abundantly: ob- 
Falls uious to the, King's; Meauxes, ; another 
me was ventured upon very little more 
diſguiſed, which was to enact ag; a Law 
the Contriyance OE the 1633, 
to ſecure the Lords of the Articles, for. the 
Crown, This was done by the firſt Act, 
Pari. 1663. And, thus by the Conſtitution 
of the Scotch Parliament, nothing could. be 
brought under Deliberation but by the 1 $ 

Authority, or, which is the ſame, by the 
Authority af his Creatures the Lords of the 
Articles, which was an abſolute Bar to all 
Hopes of any Laws for ſecuring the Liberty 
of the Subject. On the other Hand, he had 
a much better Proſpect of carrying through 
Laws for his own Benefit, than he had in 
England, A Majority did his Affair, which 
did not always anſwer in the other Kingdom. 
For ſuppoſing, upon the Whole, a Majority 


for the King, yet if there was a ſcriwp Ma- 
jority 
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jority in either aas n him, my 
r ever W 

Ae 13 nens r 0 

<P my Part, 1 Would hate Aa i 
leſs crinina),' in our Reſtoration Parliament, 
to have: openly beftowed upon the King a 
Negative before Debate, than, in ſuch an 
underhaũd artificial Manner, to betray their 
Conſtituentt and Nation. This will ſtand as 
* iP of the wicked Enterpriſes of, 
pilters;' and of the Venality of aur Patlia- 
ments; and long may it ſtand, if it do but 
ſerve as a Warning to guard us againſt ſuch 


probrious Devices, if 8 erer A 
* d i convired gd a 4; 
fo Wars Red in thi thied Ansel the. 


Regulations introduced by the! Statute 1427. 
that the Prelates and Peers ſhould be called 
to Parliament by "fpecial Precepts, we muſt 
recapitulate in a few. Words what has been 
ſaid above, upon the Exgliſb Form of calling 
a Parliament. Originally Parliaments were 
called "AY iſſuing * aut of the Chancery 
| to 


. 
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to the ſeveral Sheriffs, directing them to 
ſummon publicly, or edictally, all thoſe 


who were obliged to attend the Parliament, 
A public Notification, probably at the 
Marke- eroſs of the Shire, was thought ſuffi- 
cient. Over and above this general Summons, 
which comprehended all the Ranks equal. 
y, a Form was introduced, in the Reign of 
ng Jobn, of writing Letters to the Prelates 
_ 548 Lords by Name, acquainting them 
of the Time and Place of holding the Parlia- 
ment, and requiring their Attendance. When 
Repreſentatives were introduced in place of 
the ſmall Barons, the general Summons was 
laid aſide as uſeleſs. The great Barons were 
called by ſpecial Letters, and the Brieves, now 
directed to the Sheriffs, came to be more ſpe- 
cial, ordering them to return two Knights of 
the Shire, and two Burgeſſes out of each 
Burgh within the Shire; which Form is con- 
tinued down to this Day. In Scotland the 
ſmall Barons, laying hold of their Exemp- 
tion, without ſending Repreſentatives to Par- 


liament, the general or edictal Citation con- 
tinued 
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. with this Addition 
ly, that, beſides the general Citation, Let- 
ers came to be directed to every one of the 
great Lords in particular. There was not the 
ame Neceſſſty here to ater the Form of Ci- 
tion, that there was in England The ge- 
ral Summits anſwered the Purpoſe now as 
as formerly; for, not comprehending any 
ut who were bound to give Attendance, it 
zadily accommodated itſelf to the new Re- 
zulations, exempting from Attendance thoſe 
hoſe yearly Rent was under a cettain Sum. 
hat the geheral and ſpecial Summons were 
iſcd at the fame Time, is clear from an Order 
df James III. entered in the Records of Par- 
iametit, 2 1ſt R. 1487. fot diſſolving the 
Parliament, and calling a new one. The 
Fords are; We do you to wit, that our 
© Sovereign Lord, by the Advice of his 
© Council, has, for cettaiti reaſonable and 
<< preat Cauſes deſerted and diſſolved his Par- 
e liament, that was continued of before to 
« the 5th of May next to come, and has or- 
« 'dained a new general Parliament to be ſer; 
H « and 
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* and;proclaimed-to be holden at Edinburgh 
t the 12th Day of May next ta come, with 
„ Continuation af Days, and: general: Fre 

eepts to paſs to all Lords, Prelates, Barons, 
ee . Freeholders and Commiſlaries, and with 
* ſpecial Letters under his Signet, to all the 
& Prelates and great Lords of his Realm, to 
* ſhew and declare to them the Cauſe of the 
1 . of his ſaid Parliament. 


1 HAVE annexed. a Copy of the. Brieve 
;ffued out of the Chancery for an edictal Cita- 
tion, but I have not been ſo lucky as to- find 
anywhere the Form of the ſpecial Precept 
under the Signet. Probably this Precept hu 
fallen by Degrees into. Diſuſe, and the calling 
of the Parliament been left to the edictal Ci- 
tation, comprehenging all Perſons who were 
| bound to give Attendance. What confirm 
me in. this Opinion is the Statute 1587, fo 
often above mentioned, directing Commiſſion- 
ers to be choſen for cach Sheriffdom, and 
their Names to be notified to the Director of 
the Chancery, The Form of calling theſe 
Com- 
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Domr if N to Parliament is expreſt in the 
Pr That the ſaid Commiſſioners be 
* warned at the firty dy virtue of Precepts 
* forth of the Chancellary, or by his High- 
© nes miſſive Letters: And in all Time 
' thereafter by Precepts of the Chancellary, 
as ſhall be directed to the other Eſtates.” 
\t this Period it would appear there was no 
2»be Precept in Uſe but that iſſued out of 
he Chancery, viz. the Brieve directed to the 


171 


eve ral Sheriffs, ordering a general or edictal 
ita. mmons. And this Brieve alſo was after - 
nnd ds laid aſide, and in Place of it- Parlia- 
ept were convened by the King's Procla- 
has ans. cn bs 
ing 


THz Ferm of calling a Britiſb Parliament, 
> far as concerns Scotland, is appointed by 
particular Statutes, In order to the electing 
of the ſixteen Peers, a Proclamation is iſſued 
under the Great Seal of Great Britain, com- 
manding all the Peers of Scatland to aſſemble 
at ſuch Time and Place, as is appointed in 
the eee then, and there to elect 
H 2 the 


EISNER 
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the ſixteen Peers: And the Proclamation muſt 
be duly publiſhed at the Market-Ctbſs of E. 
dinburgh, and in all the County Towns of 
Scotland, twenty-five Days before the Meet. 
ing for Election, 6th Anne 22. The like 
Proclamation might have ſufficed for the 
Meeting of the Frecholders in every County, 
ao chuſe their Repreſentatives ; but a different 
Form was choſen, and reaſonably, being 
more analogous to the Practice: of England, 
Brieves'or Writs under the Great Seal of Great 
Britain, are directed to the ſeveral Sheriff 
and Stewards, who, on Receipt thereof, 
muſt furthwith give Notice of the Time of 
Election of the Commiſſioners for Shires; 
and, at the Day appointed, the Freeholdets 
muſt convene at the Head-Burgh of their 
Shire or Stewartry, and proceed to the Elec- 
tion of their Commiſſioner. And the Clerk 
of the Meeting muſt immediately return the 
Name of the Perſon elected to the Sheriff or 
: Stewart, who ſhall annex it to his Writ, and 
return it wich the fame into the Court out of 
Which the Writ iſſued. By Authority of the 
ſame 
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ame Brieve or Writ, the Sheriff or Stewart 
muſt forthwith direct a Precept to every Royal 
Burgh within his Juriſdiction, commanding 
them furthwith to ele a Commiſſioner; as 
they uſed formerly to ele Commiſſioners to 
the Parliament of Scotland, and appointing 
the Commiſſioners to meet at the preſiding 
Burrow of the Diſtrict, upon the zoth Day 
after the Day of the Teſte of the Writ, there 
to chuſe their Burgeſs for the Parliament, 
And the common Clerk of the preſiding Bur- 
row muſt immediately, after the Election, 
return the Name of the Perſon elected to the 
Sheriff or Stewart, who ſhall annex it to his 
Writ, and return it with the ſame, as afore- 
ſaid, 6th Anne 5, 


By an edictal or general Summons one Be- 
nefit ariſes to the Subject, which has not been 
attended to when the Statute 1587 was made, 
otherways tis probable this Form of Sum- 
mons would have been laid aſide, and that of 
perſonal Citation taken up; for which there 
was the better Colour, that it was but follow- 

g vg 
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ing out the Plan laid down by James I. Up. 
on an edictal Citation, every Baron who has 
a Seat is intitled io appear in Parliament, be- 
cauſe he is called. But by a perſonal Citation, 
Opportunity is given to drop out of the Liſt 
any particular Baron the King is not pleaſed 
with, Attendance in Parliament is a perſonal 
Service, which cannot be performed by the 
Vaſſal, unleſs the Superior chuſe to accept of 
it, and for this Reaſon it is not due, unlek 

| . A Baron therefore, who is not 
called, cannot regularly take his Seat in Par- 
Aiament. ' This Matter is well underſtood in 
England, where many Times the Advantage 
has been laid hold of, which a_ perſonal Ci. 
tation gives the King. One remarkable In- 
ſtance there is in a Parliament convened by 
King Henry III. Ammo 1255, when a great 
many Lords were omitted to be ſummoned, 
who were not in the King's Intereſt, ' Nor at 
this Day do I know of any Remedy provided 
againſt the Evil, other than that the dange- 
rous Tendency of ſuch a Meaſure renders it 
unfit to be ventured on, fince it could not fail 
; © © 
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Scatorum Regis illuſtriſimi, tentum apud 


ay Sconam die lunæ viceſimo prima Frbylatri: 
if "4m gratiæ millefmo, quadringentefimo, feg- 
4 ni ſui undecimo, cum continuatione dierum ſub- 
A mum: ſummomtis et thidem wocatis more 
In. a, Ppiſcopis, Prioribus, Ducibus, Comi- 
by tibus, Barombus, Libere-tenentibus et Burgen- 
reat bus, 9 de Domino 0 Rege tenent in 
ed, capite, _ x 
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PORMY the VRITS. for e 
I on Parliament in Scotland. | 


N E. Parlia ments of Scotland were of 

old called and convened by Brieves di- 

reed forth of the Chancety ; for ; iſſuing of 
which Brieves, there was an Act or Ordinance 
made by his Majeſty, with Advice of his Pri- 
vy Council, for the Director 8 r 999, in 


theſe Terms: 


* 


* 


:TH E King 6 Mich, with Atvice of bis 
3 Council, has ordained an Parliament to be pro- 
q claimed, to begin in the Burgh of Edinburgh, 
j the &c. Day of &c. for ordering, treating 
| and 4 of fuch great Matters as in- 
2 ftantly occurs concerning the King's Grace, the 
Mell of this Realm, and the Lieges thereof : 
Therefore erdains the Director of the Chancery, 
to direct Precepts to all Prelates, Barons, 
Commiſſars, and Bealzies of Burrows, and all Ml res, 
others our Sovereign Lord's Freebolders within ¶ tene 
this Realm, charging them to compear the ſaid Ml Bur 
Day 


| 

l 

| 

| 

3 

| 

| 

3 


PARDCIAMENT, 63 
Day and Place, for their Advice to be bad in 
ſuch Things, gs at thet Tims, fot be AN 


o clem. | n 


WHEREUPON the Drecder gives out rie 


cepts (or Brieves) as follows, whereof I ſhall 


only inſert one, directed to a Baillie, all the 
eſt being of the ſame Tenor, and differing 
in nothing but in the 8 of the 
Party bo Whig "'s vcd”; v 
FACOB US, Dei gratla, Rex Scotorum, 
Baſſivo ſus de Cowall, et depwtatis ſuis, 
alutem. Qui ex aviſamento et defiberatione 
noftri choriffim conſanguinei ac gubernatoris, 


ac dominorum ri confilii, erdinavimus par- 
liamentum vuſtrum tenendum apud Edinburgum, 
et incbaandum tali die cum continuatione die- 
rum; vobis præcipimus ef nandamus, quatenus 
ſummoneatis, ſeu publice ſummoneri faciatis, 
omnes et fingulos Epiſcopas, Abbates, Prio. 
res, Comites, Barones ef cateros Libere- 
tenentes, totius Balliæ veſtræ, et de guclibet 
Burgo tres vel — de ſuſficientioribus Bur- 


$i; genfibus 
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e  ſuſficientem.. Commiſſionem babentibu, 

compareant coram nobis dictis die et loco 
in ditto noſtro Parliamento, una cum alis reg. 
ni noſtri Prelatis, Proceribus, et Burgorun 
Commiſſartis, qui tune ibidem propter. hoc in- 
tererunt congregati, ad tratkgndum, concir. 
dandum, fuboundum, et determinandum ea, qua 
in ditto naſiro Parliaments, pro utilitate regn 
noſtri et Reipublicee tratanda. fuerint, concor. 
danda, ſubeunda, et determinanda; et vos fiti 
Thidem dicto die, habentes vobiſcum fummoni- 
" Ftonis veftre teſtimonium, et boc Breue. E 
boc ſub pena que competit in hae parte, nul. 
latenus omittatis. Datum ſub teſtimonio magni 
noſtri Sigilli, apud Edinhurgum penultimo dit 

menfis Maii, anno regni noftri ſecundy. 


BATLTIVO px CowaLlt , 
-PRO n ro. 


Tuis Precept was under the Teſtimony of 
the Great Seal, which was then but very lit- 
tle, in white Wax, | 


. 
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reg ceiling a en in Britain. 


| 0 RGTUS Det gratia, Meme 
Britannia, Francia et Hiberniæ Rex; 


qua ii Defenſor, Vicecomiti Comitatus de Bute, 
en rem. Quia de aviſamento et aſſenſu cuncilii 

cor N Neri, pro guibuſdam arduis et urgentibus ne- 
Ati otiis, nos, flatum et defenfionem regni noſtri 


Magne Britanniæ et Ecclefie concernentibus, 
uoddam Parliamentum noſtrum apud civitatem 


ram Weſtminſter, decimo die Maii proximo 
agni uri, tener: ordinavimus; et ibidem, cum 
die rcelatis, Magnatibus et Proceribus dicti regni 


ri colloquium habere et tractatum: tibi præ- 
ipimus firmiter injungendo, quod immediate, 
oft debitam notitiam prius inde dandam, unum 
tem gladio cindts um, magis Em er diſ. 
retum Cumitatus prædict. per Libere. tenentes 
uſdem Comitatus, qui electioni huijuſinodi inte- 
rerunt, ſecundum formam ſtatuts in eadem caſu 
dits et provifi, eligi facias. Tibi etiam præ- 
e quod. de quolibet regali Burgo Cumi- 

_ I 2 tatus 


lit- 


tatus predift. unum n ad ele. 
gendum unum Bur genſem pro claſſe fie diftridu, 
de diſcretioribus et magis ſuſſitientibus, liber: 


et indifferenter, juxta formam ſtatuti inde editi 
et provifi, eligi facies. Et nomint rurumden 
Militis et Burgenſis, qui tibi forent retornata 
per clericos ad inde appunctuatis, in quibuſdan 
indenturis inter te et illos reſpecti vr confirien. 
dis,  licet Injuſmodi eligentes preſenter fuarin 
vel abſentes, inſeri, eoſgue ad dictos diem et lo- 
cum venire facias. Ia quad idem miles et 
burgenfis plenam et ſufficientem poteſtatem hube- 
ant ad faciendum et conſentiendum his fue Func 
ibidem de communi confilio dicti regni noftr; 
( favente Deo) contigerint ordinari ſuper ne- 
gotsis antedictis. Ita quod per defecdtum po- 
teflatis bujuſmodi, ſeu propter improti dam 


eleftionem Militis et Burgenſis prœilictorum, 


difta negotia infecta non remaneant quevis mo- 
do. Nolumus autem quod tu, nec aliquts alius 
Vicecomes difti regni noftri aliqualiter fit elttr- 
us. Bt electiones illat qua tibi forent certifi- 
cate et retornatæ ut prafertur, nobis in can- 
cellariam noftram ad diclos diem et locum cer- 
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ifices, juxts for mam flatuti, una cum bec 
Breve. Tele meipſo, apud Weſtminſter 1410 
ie Martii, anno regni noſtri actavo. 


JexYLL BALSTRODE, 


— 


Written on the Tagg thus, 
Vicecomiti Comitatus de Bute, pro eligendo ad 
| parliamentum decimo die Maii proxime te- 
nendum, | 
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Honour. DrowiTy, 1 


HERE is no Appetite i in human Na- 
ture more prevalent, nor more uni- 
verſil, than that for Honour and ReſpeR. 
And the Pleaſure ariſing from it is of the 
moſt refined Kind; Honour and Reſpect be- 
ing by Nature, a voluntary Tribute paid to in- 
trinſic Merit. Hence it is, that no other Paſ- 
ſion is more friendly to Virtue, But tho all 
Men are fond of Reſpect, the Bulk of Man- 
kind, unable or unwilling to purchaſe it at 
ſuch a Price as that of real Merit, endeavour 
to ſecure it to themſelves at a cheaper Rate. 
Early Attempts were made to annex it to the 
Poſſeſſion of outward Advantages, and the 
Law has been called in Aid to ſupport the 
artificial Connection. Thus, what ought to 
be a Free-will Offering, is changed to a Mat- 
ter of Right. We lay Claim to Honour, as 
if it were our Property, and as if, like Land 
or Goods, we were intitled to it by Eaw. 
And the World has improved ſo much upon 
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this indolent' Scheme, that the different De. 
grees of Reſpect and Honour are; nicely ad. 
ed by Cuſtom, both in Language and Be. 
haviour, “ Qualities and Virtues being aſſign- 
be ed to Perſons of Rank, under the Titles of 
e Graces, Excellencies, Honours, and the ref 
* of this mock Praiſe and mimical Appell. 
* tion,“ as is ha ily eſt b an eminent 
A th, | apply cxprett Dy : | 


| ny N a moral View nothing can be more per 
nicions than this artificial Connection, as it 
robs Worth and Merit of their proper Re. 
ward, to annex it to the Goods of Fortune, 
which without it have but too 1 tn I gs 
But conſidering the Matter N the 
fixing of artificial Marks of th, hich 
every one can diſcern, may be juſtified. Go- 
verntnent could ſcarcely ſubſiſt without them. 
Real Merit is ſo remote from vulgar Appre- 
henſion, that were Rulers to be choſen by 
this Standard, Differences, and Diffenſions 
would be endleſs, CAD 


How- 


— 
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Howzvzs this be, here ariſes a Diſtinction 
betwixt Reſpe&.beſtowed from the Opinion 
of Merit, which may be called natural Honour, 
and Reſpect beſtowed upon the Poſſeſſors of 
"owes, and 4-H Garter called ar- 


"Anon 2 Ae this artificial Honour 
but in its Infancy ; yet in old Rome we 
have a remarkable Inſtance of it. There was 
Dixiſion of the People into Nobiles, Novi, 
and Ignobiles, taken from the Right of uſing 
Pictures or Statues, an Honour allowed to 
ſuch only whoſe Anceſtors, or themſelves, had 
born ſome curule Office. He who had 
the Pictures or Statues of his Anceſtors, 
was, termed- Nobilis; he who had only his 
own, Novus 1 he who had neither, nobilis: 
80 that j Jus imaginis was among the old Ro- 
mans like the Right of n a Coat of 


Wann 


B UT this artificial Honour grew to a 


greater Height i in Courſe of Time. Beſides 
K its 
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its Connection with the higher Offices in the 
State, as among the Romans, it came to he an- 
nexed to large Territories, and at laſt teſted 
upon Families, without Regard to Land or 
Office, This was the Caſe in all the Gvrbie 
Conſtitutions, and to theſe two' Branches 1 
| ſhall confine myſelf, as they are the Founda- 

tion of our preſent N otions of Digoity and 
| Honour. 1 05 x 

Ix theſe Gothic Conflitations Hoiiohe and 
Dignity were originally annext to Lands and 
Offices, and in no Caſe to Perſons or Fami- 
lies, independent of Lands and Offices. 

ERL or Count was the Name given to 
the Governor of a Province. The Office 
was of great Power and Authority, and could 
not fail to have a conſiderable Share-of Dip- 
nity annext to it. Baſnage, in his Caſtoms 


of Nermandy, obſerves, that Counts were the 
ordinary Judges of Provinces, that under 
Charles the Simple, they began to be heredi- 
tary, and that ſome few of them uſurped the 

Sove- 
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Sovereignty... In the ſame Way an Earl in 
England. was the Judge or. "Governor of a 
Shire, and. his Office as well as Dighity for 

ife only, William the Conqueror firſt made 
the Office feudal and hereditary, allotting the 
third Penny of all the Pleas determined in the 
Sheriff's Court, for Support of the Office. 
This Acceſſion of Wealth and Dignity had 
he ordinary Effect. Earls became too great 
to bm to the Fatigue of Buſinefs, De- 
putes were appointed in every County, upon 
whom was devolved all the Drudgery Work 
of che Magiſtrate and Judge. And thus it 
commonly happens, that the Perſon who 
reaps the Profit does nothing ; ; while the Per- 
ſon who « does all the Work, is very ſlenderly 
rewarded. After Introduction of theſe De- 
putes, Vicecomites or Sheriffi, an Earldom 
was no Jenger conſidered as a territorial Of- 
fice, but as a territorial Dignity, which car- 
rying a good deal of Splendor with it, came 
to be a defirable Object. As it no longer 
had any Relation to a real County or She- 
de riffdom, fictitious or imaginary Counties were 
e- K 2 erected, 
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erected, in order to beſtow the Title of Ear! 
upon the Poſſeſſors. And theſe Titles by the 
Bounty of Princes, came to be multiplied ex. 
ceedingly ; it being obſerved with Regard to 
Ribbons, Titles, and "ſuch like Marks of 
Diſtinction, which take nothing from the 
Granter, that of all Favours, they are beſtou. 
ed with the beſt Grace. Rare Invention, this 


to reconcile, in ſo happy a Manner, the Inte. 
reſts ** Giver and Receiver, _ 


I; T -is obſerved above, chat in the Goth 
Conſtitutions, Honour and Dignity, were an- 
next to Lands as well as to Offices. In Er 
gland a great Eſtate held of the King, with 
Power of Juriſdiction, Cc. and a Reddenb 
of ſo many Knights to ſerve the King i in his 
Wars, commonly ſtiled a Barum, had Dig- 
nity or Honour annext to it; and from this 
artificial Connection, it alſo got the Name of 


an Honour, the Honour of Richmond, for Ex- 

ample, of Woodflock, &c. And the Family bl Puc 
here was fo little regarded, that whoever pur- ¶ rony 
chaſed ſuch an Eſtate, with the King's Con- with 


ſent, 
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ſent, to be held of the Crown, was of Courſe, - 
conſidered as 0 Baron, o or Perſon of Honour. 


" ORIGINALLY the Union of Lands, erect- 
ed into an Earldom or Barony, was conceived 
to be ſo intimate, that it became as it were an 
identical Subject, not capable of Diviſion or 
Separa 


tion into Parts. And hence, in the old 
Law of England, it was a Rule, that a Baro- 
Iny could not be ſplit into Parts, but that the 
whole re A to be alienated together. 5 


Bur this being a trained Coroepligh:* re- 
pugnant to more plain and natural Ideas, e- 
ſpecially where Parts of an Earldom or Ba- 
rony are locally ſeparated one from another, 
Nature prevailed over Art, and the diſpoſing of 
Parts of a Barony crept into Practice. 


Fon ſome time after this Sort of Commerce 
was introduced, territorial Honour was not 
much affected by it. The Earldom or Ba- 
rony ſtill remained in a great Meaſure entire 
with the Dignity annexed to it, But when, 
. by 
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by the Arts of Peace, and Increaſe of Indu- 
ſtry, Lands came to be more univerſally the 
Subject of Commerce, readily paſſing from 
Hand to Hand, territorial Honour behoved 
to be in an uncertain State. Let us ſuppoſe, 
that an Earldom or Barony has been poſſeſſed 
for Ages by the ſame Family. The Famih 
falling into Decay, the Eſtate is en 
Piece-mail, till little or nothing is left of it 
What is become, in the mean Time, of the 
Dignity or Honour originally annexed to th: 
Eſtate? For the Eſtate being ſplit into ſmal 
Parts, and poſſeſſed perhaps by mean Perſon; 
the Honour cannot follow any of the Part 
Is the Idea then Joſt and gone? If it does ſub 
fi:?, where is the Object? The Anſwer i, 
| That it is transferred from the Eſtate to the 

Family; and the Tranſition is eaſy and natu- 
ral, For tho' Poſſeſſion of the Earldom c 
Barony, is the Foundation of the Reſpect paid 
to the Family, yet the Family being the im. 
mediate Object, Reſpect is paid by the Vul- 
gar without attending to the. legal Title, and 
is continued to be paid even after the Title i 
gone, 
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Wy: done : Thus in Germany, territorial Titles of 
the onour ere communicated to every Branch: of 


he Faniily; tho! poſſeſſed of no Land Pro- 
— 3 no Wonder, that in 


ould remiain with the 
Aland, oof + ee ke, uh? af 


0 N E Thing did facilirat the 5 
rring ef Honour from Land to Familes. 

ms Malcolm Canmore, who, in Imita- 
on of Miu the Conqueror, introduced 
6. "terrivoidl Dignities af Earl and Ra- 
which: produced Sirnames not fer- 
4% in Uſe. Malcolmus tertius, ſalllate 
abb Fhranns, Regnum legittime fibi 
— occupavit, quod, ut arnaret, uni- 
4 curd incubuit; tune et a Prædiis we 
Hibus nomina quiſue ſumpfit, et cum mag 
7 frequenſque nobilitas S. Murgaretam ex 


mal 
ſon; 
arts, 
ſub- 
rh, 
| the 
latu- 
m ot 


paid 


ur garia & Anglia ſecuta, in Scotia conſe- 
1 et, ſplendorem- novo fus Principatui addi- 
urus, Barones et Comites creavit. Dempſter, 
d. 120. The Uſe of enn had undonbt- 

edly 


Vul- 
and 
tle 13 
one. 
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edly the Effect to make a cloſer Union among 
the ſeveral Parts of the compound. Idea of 2 
Family, by binding all theſe Parts together 
under one common Name; which tended to 
facilitate the Connection petwixt a Family and 
a Title of Honour, and made it as eaſy for 
the Mind to reſt upon a Family for the Ob. 
v of Honour, as upon an Eſtate, 


Ir. will be obvious, that this cb 
the Nature of Honour, from territorial to per- 
ſonal, behoved to come on by Degrees. Even 
after frequent Inſtances of the Title remain- 
ing with a Family, when the Eſtate was en- 
ticely or moſtly diſmembered, the Caſe would 
be different, when the Earldom or. Barony 
was diſponed whole and entire; for there the 
Honour for many Ages, was certainly tranſ- 
ferred with the Eſtate, Oppoſite » Inſtances 
behoved to breed a Confuſion and Darkneſ 
in the Idea of Honour, being ſometimes ap- 
plied to Lands, ſometimes to Families, inde- 
pendent of Lands, The Matter is ſettled 


by Courſe of Time. The Notion of territo- 
| rial 
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Honour is quite wore out, and at pteſcht 
ve have no Example of Honour, but hat is 
ial, and annexed to Families, indepen- 
lent e Land. 1 have heard of no Exception 
| this Iſland, unleſs it 'be with relation to the 
iftle of Arundel, which at the fame Tine 
r eee. rig "HI 


08 


weed. 
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Taro! territorial Edo ti po rl End. 
ere remains one remarkable Conſequenc 
them, which is in full Obſe * 
„ Maxlin' in Law, that the King Bebe 
buntain of Honour, and that it is the Pre- 
ative of the Crown to beſtow Horjours 
d Dignities of all Kinds. It is not difficult 
d come at the Foundation of this Privilege. 
10 it be the Privilege of every Superior | 
d unite” diſcontiguous Lands into one ar- 
ficiat Subject, in favours of his Vaſſal; the 
ing is the only Superior who can unite Lands 
to an Earldom or Barony, for a plain 
teaſon, that it is not called an Earldom or 
Barony, unleſs it hold of the King. The 
onour which followed this Erection or Cre- 
L ation 


L. S TS 8 FES HLA. 


82 HONOUR, DIGNITY. 
ation was underſiood to flow from the King; 
and as the King's Conſent in the Quality of Su- 
perior, is requiſite for tranſmitting an Earldom 
or Barony to a Purchaſer, hence the King came 
to be conſidered as the Fountain of territorial 
Honour, in the ſame Manner. as he is the 
Fountain of official Honour, by his Powe: 
of appointing the Officers of the Crown, 
Taking the Matter ſtrictly, it was not the 
King who beſtowed the. Honour, but th: 
People. Nothing flowed from the Crown, 
but the Office or the Barony, which carrying 
great Power and Preheminence, was.naturally 
attended with Honour and Reſpect. And 
ſuppoſing Honour to be a legal Acceſſory 
of a Barony or Office, it will not follow, 4 
that the King can create Honour, independent Reſpe 
of a Barony or Office, which would be crea- paid t 
ting an Acceſſory without a Principal. But N real v 
our Forefathers were by no Means accurate in | 
their Conceptions: And from the King“ 
Power of beſtowing the Means of acquiring 
Honour, to infer a Power of beſtowing Ho- 
nour independent of theſe Means, is no bet- 
ter 
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ker Reaſoning, than to infer a Man's Power 
Su- of beſtowing Knowledge without any Means, 
from his Power of beſtowing Riches, Which 
are one good Means to acquire Knowledge. Vet 
upon this, and no better Foundation, is the 
King's Power bullt, of beſtowing perſonal or 


Family Honours, when theſe, by Degrees, 
carnie to be ſubſticuted in Place of the — 4 


Any e a new Diſtinction was, by De- 
grees, introduced, betwixt Honour annexed 
to Land or Office, and Honour annexed to 
Perſons, whether a ſingle Perſon or Family. 
And this latter Sort of artificial — I 
ſhall take the Liberty hereafter to call perſo- 
nal "Honour, tho very different from that 
Reſpe& and Deference which is voluntarily 
paid to certain Perſons, from the — of 
real Worth. 


T HERE are preſerved in England ma- 
ny old Charters of the Creation of Parls, 
Jo- ¶ which uniformly run in the Stile of a Grant 
det · ¶ of an Office. When by the Multiplication of 
ter L 2 Earls 
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Earls beyond the Number of Sheriffdoms, an 
Earldom ſunk. down to a mere territorial Dig- 
nity; the Stile of theſe Charters. was varied, 
and the common Form was to exect Lands 
into. an” Earldom, in-favours of the Grantee 
and his Heirs, which was underſtood to be 
all-that was neceſſary to beſtow. upon him the 
territorial Dignity. Afterwards; when the 
Notion of Perſonal Honour crept in, certain 
Solemnities were uſed at the Creation of a 
Peer, ſuch as girding him with a Sword, co- 
vering his Head with a Cap of Honour and 
Circle of Gold, all of them Marks of perſo- 
nal Reſpect. And now, both in England and 
Scotland, the Notion of tertitorial Honour 
being quite wore out, an Earl's Patent is ſo 
framed, as to import a mere perſonal Digni- 
ty, without relation either to Office or to 
Lan. 


Wir Regard to Scotland, the oldeſt Pa- 
tent of an Earl I have ſeen, is that granted to 
-Ranulph Earl of Murray. King Robert 1. 
* certain Lands to him, and to the Heirs- 

male 
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male of his Body, to be held of the Crowu 
in libero cumitatu. As no other Form or Qe- 
remony was uſed in creating this Gentleman 
an Earl, the Charter is full Evidence, tliat ii 
thoſe. Days the Title of an Earl was cohfide- 
red as merely a territorial Dignity. A Copy” 
of the Charter is annext for the Satisfactiom 
of the curious. Another Charter I have read 
of by King David II. “ in Favours of Sir 
r Malcam Fleming Knight, and of the Heins 

male of his Body, for his Homage and 
«worthy: Services, of the Lands; of Furynet, 
4% Deall, Nynos, and the Burgh of Vigtoun. 
“ with their whole Pertinents, and all the, 
«King's: Lands; of the whole, Sheriffdom. 
« of. Wigtoun,., with the Advocation of. the, 
« Churches, and Right of, Patronage of the 
«© Monaſteries and Abbacies exiſting within 
« the Sheriffdom; reſerving to his Majeſty the 


Right of Patronage of the Epiſcopal See of 


| « Whytehorn ; or Galloway. And alſo becauſe 


« the ſaid Place of Migtoun was lookt upon as 
« the, principal Mannor of the whole She- 


" (rien of Wigtoun,. the King nent 
| * that 


1 


*\ that the ſaid Malkolm and hie Heits thould 
be erer take the Name of Earh and be 
*<..called the Earls of: Vigteun. Further, the 
aid Lands are ertcted into a frea Regality, 
e, Power to judge upon the four Ar- 
n Heirs giring the Service of-five Knights 
nr Soldiers to the 1King's Army. Dated 
at Airtb, gth: November, 1343. This 
Creation: of the Earl of Vigtoun I have choſe 
the rather to mention, becauſe of one no- 
table. Circumſtance which demonſtrates the 
Notion: entertained in theſe Days of this Dig- 
_ rity, that it was merely territorial, and went 
Aung with the Lands to the Purchaſer; in the 
farhie Manner that the Dignity: of a Baron by 
Tenure did, Upon the 16th Ju, 1371, a Char- 
ter is granted by Thomas Fleming Earl of Wig- 
foun, to Archibald of Douglas Knight of Gal- 
" loway, * Whereby, for the 'Feuds betwixt 
« him and the great Men, and Inhabitants of 
the Earldom of Vigtoun, and for 500 /. 
* Sterling paid him, he diſpones to the ſaid 
4 e the forefaid Earldotm with the 
ce Per- 
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<<. Pertinehts. This Charter was com 
ed by Rovers King of - Statlend, gth Thu 
Ty, 1371. After this Alienation. af the 
Earldom, Thomas Fleming was no longer con- 
fidered as an Earl, of which among cher 
Writs the following Charter is full Evidence, 
graced Ty Robert II. in which © he'con- 
« firms. a Charter granted by the ſaid Ro- 
« hert Fleming, deſgned Laird of Fullwood, 
2 William Boyd, of a Wadſet of all the ſaid 
« Mam, Fleming's Lands within the aro- 

1 oy of Lenzie, for 80 J. Sterling.” The 
principal Charter is dated at Cumbernauld, 
1372, and the Charter of Confirmation at 
Kinpborn, 20th June, 137 5. Further, that 
the ſaid! Archibald Donglas' Knight of Gel 
ay, did, after the | Purchaſe of 'the'BarlL 
dom, take upon him the Title of Earl of 
Wigtoun, appears by a Charter of Confir- 
mation ſtill extant, granted by him to Gbri- 
ian Ramſay, of the Lands of Balencrrif and 
Gosford, dated ' 6th March 1422, which runs 
thus, Onmibus bant chartum viſuris vel-au- 
dituris, Archibaldus de "Douglas, Cumes be 
Wigtoun, 
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Faun, ac primogenitus filius er heves mag- 
n "etc potentis Domini, Domini progenito- 
ri» noftri, Domini Archibaldi” Comitts. do Dou- 
| Clas, Denni __ et Lee 
irt 15 ©; re” v7 Hor 
gonghiy? 7 ot-493 161") err gnlioy} 2: 2: 
wb > x; iu lde Doube! of the une 
Trarifition, in Scotland, as wells in England, 
rom the Notion of territorial to that of per- 
ſora} Dignity; and the Stiles ef out lateſt 
Patents in Scotland, as well as in Eugland, 


ate expreſſive Weg Wet 
e * FAST +8 
| 99304 ; bi * 


Sr , PnoozrD we now to a n 
Examination of the Dignity of Lord Baron: 
In-Bngland,. three forts of Barons are taken 
Notice. of by Writers, Barons by Tenure, 
Barons by Writ, and Barons by Creetion. 
Barons by Tenure are they who derive their 
' Dignity and Privileges from their Lands, the 
ſame who are deſcribed above, under the 
Name of territorial Barons. Barons by 
Writ came to have a Being afier the ſmaller 
| Barons 
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Barons and Freeholders were exem n 


from 
their Attendance in Parliament. — 
emption was granted in England, as Well as 
in Scotland, with a reſerved Power to the 
King, to fequire the Attendance 6f any of 
them in Parliament, when he ſhould ſte 
Cauſe. This was done by a ſpecial Writ, di- 
rected by the King to the ſmall Baron or 
Freeholder, -whoſe Preſence was required, 
and who was not other wiſe bound to arte hd 
the Parliament. But as this Writ, 
boon am the Nature or Tenor of it, Wis 
fulfilled by the Perſon's Attendanct in"that 
particular Parliament to which he was called, 
leaving him to enjoy his Privilege of Ex emp- 
tion from other Parliaments, when the Sun 
mons was not renewed, it does not Fady 
occur why this Writ ſhould be thought to 
beſtow any Degree of Nobility, whether pef- 
' ſonal or feudal. And ſuppoſing it did, the 
Perſon thus ſummoned to Parliament was" ill 
a Baron by Tenure ;- becauſe none could be 
ſubjected to this Summons, but thoſe who 
held of the King in capite. This Diſtindtion 
1 M therefore 


22 


R 
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therefore; is little, to be regarded, and accord- 
nr of it in our Scotch 


wee K ot | 20874 a 011001 


Wa 


1 by Patent are thoſe who are cre- 
[ated by che King, Barons and Lords of Par- 
Lament, It is agreed among Authors thut 
the firſt Inſtance, of this Kind upon Record 
i in the Days. of Richard II. who in the 
' Year 1387, created Jaba Beauchamp of, Hal 
Baron of Kiderminſter, and Lord of Parlia- 
ment. The Patent is in the following Words, 
Bex, &c. ſalutem. Sciatis quad pro bono ſer- 
uinio quod dilectus et fidelis Miles naſſer Joan- 
"nes de. Beauchamp de Hals, Seneſeallus Ho- 
ſhitic nohri, nabit impendit, ipſum Joarnem in 
nu Parium et Barmm Regys noſtre Angliæ 
prafecimus, Polentes quod idem Faaunes, el 
bareges maſculi de corpore ſuo exeuntes, flatum 
Rearonis obtineant, ac Domini de Beauchamp, 
.Cufus, Sc. Dat. 10. Oftob. GGW. 


I wave 
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Inner ititen this Patent at large, dad the 
Nature d the Grant may be the better U 
derſtoodʒ ant ĩt merits Attention, botauſ by: 
creating Earls. without Relation to # County, 
d Bators” without Relation to a Biroty;” 
Foundation was laid for a great Chabge in 
the Conſtitution of Perliament, thobgh che 
conſecquence ws probably not attendet to 
in the Beginning. The Patliamenit was ori- 
oinafly inüde up of che King's Vida, ariel 
the Ring Hat no Power to bring any Perſbn 
into Pürllatient, who did not void of en * 
chief. By the Multiplication of Earls be- 
yond the Nati of Counties, which vas 
l upon the Fiction of erecting a Caſtle, 

or 4 Mannor into a County, and afterwards 
carried on without that Form, the Title of 
Earl came to be conſidered as a perſonal Dig- 
nity; and now here was another Dignity in- 
vented, by creating a Man a Baron and Lord 
of Parliament; which, though it was proba- 
bly at firſt beſtowed upon Barons by Tenure, 
came afterwards to be beſtowed upon all Per- 
ſons. indifferently, without Regard to Land. 
Baie "Ma 5 An. 
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An;Earl,originally was intided-t9 ſit in Parlia. 
ment, as the; King's immediate Vaſſal, and 


a8 the King, by gradually diverging from tho 
original Conſtitution, has acquired by long 
Uſe, the Privilege of making an Earl with- 
ont a County, and a Lord of Parliament 
Without a Barony, it may happen ſome time 
hereafter, that the Houſe of Peers ſhall be 
filled | with Men who have little gr no Pro- 
perty in Land. It muſt be acknowledged, 
that ſeldom has. the Peerage been beſtowed 
but upon Men of opulent Fortunes. But as 
the Crown is under no Reſtraint in this Par- 
ticular, we owe it more tq the Goodneſs of 
our Sovereigns, than of our Conſtitution, that 
the H 75 of Peers is compoſed of Members 
who, if they are not intirely independent, 
have themſelves more to blame than thei 
Circumſtances, | | 


Tuno' the above Diploma i is the oldeſt that 
is upon Record, it follows not, that it is the 
firſt of the Kind, The Stile of the Diploma 


a Baron upon the ſame Footing. But now, 
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rathbr argues un eſtablicttec Practicof uc: it 10 
not introduced with any Prearhble, importiug 
a new Dignity. At What Time thema, by 
whom, and upon what Occaſion this no] 
Claſs of Peerage was invented, is uncertain; It 
may appear hard to bo eonceived at firſt View 
what could be the Intention of it. In the 
Reigh of Richard II. and for a long Titne be- 
fore, none but the greater Barons attended the 
Parliament, the leſſer Barons and Freholderg 
appearimg by their Repreſentatiyes. Now to 
hat Porpoſe could it be, to create a great Bas 
ron, Lord of Parliament, who was intitled alrea- 
dy to that Privilege. And if the Honour was 
for a leſſer Baron or Freeholder! it 
cient to call him to Parliament by 2 
Writ. But when the Matter is more 
attentively conſidered, there will be found 
probable Reaſons for introducing of this Dig- 
nity. The Commerce of Land, begun fome 
Centuries before, was greatly increaſed-in the 
1387. A Barony by Tenure, which was 0- 
figinally a permanent Dignity in a Family, 
was no longer conſidered as ſuch, after fre- 

3 quent 
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quent Inſtances of the Tmnſmiffion ef theſe 
from Hand to Hand; in the Way 
of Commerce. The Dignity which was con- 
fiderable, while it was confined to certain Fa- 
milics, fell in its Value, aſter it cme to be 
expoſed; to: Sale, with the Barony to which it 
was annexed. This made People aim at ſorne 
external Mark of Honour, which ſhould be 
permanent: in their Families, as Batonias had 
been of old. And this was effectuated, by 
cxqating, them and their Heirs Berens, and 
Lords of Parliament; for here the Dignity 
and Privilege being beſtowed upon a Family, 
and not upon Land as formerly, was inherent 
in the Family, and behoved to ſubſiſt fo long 
as the Family ſubſiſted. Nor did this Inven- 
tian require. any great Stretch of Faney: For, 
at this Period, and before, the Notion of per- 


ſonal Honours had gained Ground, by the 
frequent Examples of Earls created with a 


very light Relation to Property, 


In. Scotland, where there has been all a- 
loog a cloſs Imitation of Engliſh Cuſtoms, 
the 


= 


SFE 822 


PORal TR ey SE BRaEDdOAOFrF@ 1 20 


e 


HONOUR. DIGNIFY. 3s 


the. Dignity. of Lord of Packament wag early 
introduced; at hat preciſe; Period we know 
not: We are only certain, that this Digniiy 
was paſſeſſed by many Families, beſore the 
Reign , of. our Tamer I. The Ad. ſo often. 
mentioned, exempting the ſmall Barons and 
Frecholders from Attendance in Parliament, 
is ſuliient! Evidence, ſinoe it contains a Re- 
gulation, : That . Biſhops, Abbots, Prioes 
<< Dukes, Earls, Lokps or PARLIAMENT 
<< and, Banrents, be ſummoned to Parliamest 
« by ſpecial Precept. Whether Patents were 
originally uſed in the Creation of our Lords of 
Parliament, is not certain. I incline to think 
they were not uſed, becauſe I have ſeen no 
ſuch Patent before the Days of James VI. 
Probably there was no other Form uſed but 
what is contained in the Records of Parlia- 
ment, bearing, that the King, in full Parlia- 
ment, created ſuch a Man, and certain Heirs 
mentioned, Lords of Parliament, and ordained 
him to be ſtiled Lord A. B. of C. D. the 
ordinary Form being to annex Lord to the 
Sirname, with the Addition of the Name 

of 


Stewart of Ocbiltrre. I muſt further obſerve, 
that if Lords of Parliament were created a- 


Pur liament, were diſtinguiſhed in Common 
Language from the Barons by Tenure, by be- 
ing called Lords, ſuch as, Lord Erabine, Lord 
Borrbroicł, Lord Seaton, &c. whereas Barony 


the Laird of Dundas, the Laird of Calder, 
the Laird of Luſs, &c. ' Becauſe there is no 
"Latin Word for'a Laird, the Barons by 
"Tenure were called Domini, as well as the 
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of the Eſtate, connected by the Particle of ; 
for Example, Lord Lindſay of 'Byres, Lord 


mong us without a Patent, the Ceremony 
muſt have been performed i in Parliament. 


TR Barons, by nat called Lords of 


by Tenure were called Lairds; for Example, 


Lords of Parliament were. But then to expreſ: 
the Difference, the following Forms were 
conſtantly obſerved. If a Laird, or Baron 
by Tenure, was meant to be expreſt, it was 
in this Manner, Dominus de Calder, Dominns 
de Balwirie, Dominus de Luſi, &c. But Lords 
of Parliament were expreft by leaving out 

the 


HONOUR: DIGNITY; 997 
the Article, thus, Dominus Erskine, Doninus : 
Seaton, Dominus - Borthwick:; For Illuſtrati- 
on's Sake, I have annex d a Copy of the Roll 
of the Parliament 1471, containing, 1m, A 
Liſt of the Biſhops who appeared in that Par- 
lament'z a, Of the Abbots ;-4dy, Of the 
Eatls; guy, Of the Lords of Parliament; 
seh, Of the Barons by Tenure; and /aftly, 
nn nnen * 
HK 291020 4 1 $ 
oi Weertain, that the hands: of Parliament 
had no greater Power or Privilege in Parlia- 
ment than the Barons by Tenure had; yet 
as it was underſtood to be the King's Inten- 
tion, in creating a Lord of Parliament, to 
exalt the Perſon honoured to a Rank above 
that of a Baron by Tenure, the Nation has 
all along ſubmitted implicitely to the King's 
Will, as moſt Nations do with Regard to 
Titles of Honour beſtowed by the Sovereign. 
And there are two Circumſtances which pro- 
bably bad an Influence to heighten the 
Reſpect paid in Conſequence of ſuch Creati- 
1 Attendance of a Baron by Te- 
3 


nure 
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nute ii Parliament, is 4 Servive, mid not a 
Matter tf Right; wherens, whew-whe is dre- 
ated Lord of Parliantent, che Power of Atten- 
ding Par liaments is beſto Aim us « 
Privilege, - . The other Circutiſtante: muſt 
have had Kill a gester Weight in the Ima - 
gination,. 'The Honour bf '6 Bevin, by Te. 
nure was annex d to the Tand, and went 
with it to the Purchaſer of e Rarohy along 
with the Juriſdiction, and its other Acceſſo- 
nes. The frequent Tranſmiſſion of Baro- 
annex d, could not fail to depretiate che Dig - 
nity, in the Opinion of all Men. A Man 
who; after paſſung many Veats in an obſcure 
Rank, purchaſes: an Honour with tis Mo- 
ney, muſt lay his Account, for: ſomt time, 
not to have great Reſpect paid hm. And 
tho' the Reſpoct puid to an old Panty, will 
run on a long Time after the Family. Dſtate 
is gone; yet it muſt dwindle by Degrees, 
till the Family at laſt be loſt in the common 
Maſs. It will be obvious, from theſt Con- 
ſidsrations, that territorial Henvur- could not | 
SE | long 
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laat ſtond da Ground ofter:the Commeres of 
Land was ingadused, and it will be equal 
ly,obwiews, that this Circumſta nes hebqved 
te add 8 great Luſtre. te the Dignity ef a 
Lend ofi Parliament, which was annexed to 
the Family, and injoparable from it. Ac- 
cardingly, after the Lords of Parliament were 
Mmultiplisd by frequent Crestions, the Ra- 
ans dy Tenute, who: made, no Figurt in 
Compariſon, tired of the Expencę af atten- 
ding Fuarlismenta, without any Raturn ei- 
cher of-Provt ot Honour, withdrew by De- 
gers. In latter Times, the Barons by Te- 
ly the. eldeſt Sans of the Nobilley, infeft in 
Lands, to intitle him to.a Beat there. And 
in Fact, for forty Years before the 1 587, 
thare is nt to be found in the Rolls of Par- 
lament, a Gngla Iuſtance of à Baron by Tes 
mand nn „ Wege 

I dT that the am 
of James 1, of Scotland was revived, requiring 
W oed Commiſſioners to Par- 
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lament 3 and ſo little Regard wus had t6 Ba 
rons'by Tenure in this Act, that by an ex- 
prefs Clauſe, © All Freeholdere of the King, 
< under the Degree of Prelates und Lord 
—— are to be warned by Pro. 

<< clamation to be preſent at the- chuſing of 
< theſe Commiſſioners.”” It 'was this Act 
then, which gave the finiſhing Blow to Barons 
by Tenure, by depriving them of their Seat in 
Parliament, and thereby reducing them to 
the Rank of ſmall Barons and Freehbolders, 
who have no other Privilege, but to ſend Re- 
preſentatives to Parliament: And hence a 
Scotch Laird has come to be in ſome Meaſure 
a Term of Reproach, m 


or a n — 


Ir e Wen by what 
Means it happened, that the Commerce of 
Land, which has quite annihilated the Ho- 
nour of a Baron by Tenure, had not the ſame 
Effect with regard to the Dignity of an Earl. 
It is clear from what is above ſaid, that both 
of them were once AY cams and 
7 that 
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that what the Eſtate wis alienated, the Dig- 
nity went utorg with it. We may feldy be- 
heve; that the Dignity ef an Earl wit pretty 
much obſcured, by this Means, a9 well as 
that of @ Baron; and we have "Tradition: ro 
confitr us in His Opitiſ6n!'-- Yet after perſo- 
nal Horivur”' was introduced, whereby wo 
came to ſeparate the Dignity tom the Bftate; 
the Title of Earl enereaſed in Repute; While 
that of Laird, which was the Title of à Ba- 
ron by Tenure, dwindled away to nothing. 
When this Matter is confidered, a ready So- 
lation will ocufrr The Introduction of that 
new Claſ: of Nobility, called the Lords of 
Parliament; Which had the Effect to over- 
ſhadow and obſcure the Barons by Tenure, 
plainly contributed to exalt the Earls. Place 
and Precedency work ſtrongly upon the Ima - 
gination, becanſe they are public and palpable 
Marks of Reſpect. The Barons by Tenure, 
ſuch of them who had the greateſt Eſtates, or 
made the moſt remarkable Figure, were ge- 
nerally called to be Lords of Parliament ; 

and ſome of them were more highly ex- 
- s alted, 
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altecl, being made Earls. The Body of ter- 
ritorial Barons being thus impoveriſhed, by 
the Frequent Draughts made: out of it, came 
to belittle reſpected. They by Degrees 
withdrew from Parliament, as: finding no- 
thing; there to anſwer: the Expence af At- 
tendance; and they were excluded. altoge- 
ther by the Act 2587. which in theſe:Cic- 
33 could . ok any Rate, be rec. 
— with their Conſent or Gopd-liking, 
The Removal of the Barons by Tenure from 
the Parliament, behoved to add a Luſtre to 
the Letds of Parliament, and Rill: a greater 
And as by this Time, an Earldom was con- 
fidered as a Family Dignity, as well as wias 
a Baronage by Creation, the Earls could not 
fail to preſerve. their ſuperior Rank in the 
Minds of the People, as well as 90, pt in 
TE wi m „ eas 10 ot 
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Lie [4 ervitio ſho, omnes terras 70 as in /o- 


aui cut fuerun in nam Damin Alen. 
2 10 1 Fan ph Aeris Ns ultimo 
Wi, unt cum omnibus. ab3s crit adja- 
—.— ite neige &f eee c- 
tentis, incipiendo udelicet ad aguam de Spee 
42 gal in merh, . enge ar. 
= glam, includende, terra de Pouchabre 
Rakete, Robey & Rabac per ſua: 
rellat metas et diviſas,.. ran ſuis porBinentiis.; 
et fic. nſcandendo o per cam aguam de Spes . 
que ad marchias de Badenach, et fic includends 
omnes terras de Badenach et Kpncardhu et de 
Glengarn cum percineniifi, fer ſuos relas ne- 
lat et diviſas ; et fic ſequends Marchias de Ba- 
denach 
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denach uſque ad marchiam de Louchabre, et fic 
iacludendo terras de abre, de Maymez de 
Lezharketh 1 11. 4237 2 

pertinentiis, per 2 rectas metas et diviſas; et 
fic ſequendo marchiam de Glenelg uſque 8 
re verſus occidentem, et fc per mare uſque; 

maychias. boreales Ergadie qua eff 21 
Tis © fit fer mart ilas ufque ad nur 
chias Naſſæ, er fic per marchias Roffie quouſ- 
e, ad aquam de Ferne ; et fie per 
aquam de Forne t uouſque perveniatur. ad mare 
oriental: T, ry: et babendax ditto Thom 
et Veredibus fri maſculis de cor port a ü- 
tim?” procreatss ſeu procreandis, de nobis et le- 
redibil noſtris in Noch er bereditate in 1.1 Ir 
Ro COMITATU, ac in Tibera 4) pelitate,” cum 
quatuor gurrelis ad Coronam 5 regian 
Jpectantibus,” et cum omnibus placitis er Yuere- 
li, tom in communibus indictamemtix, quam 
in vibe placitabilibus, et cum omnibus alli: 
loquelis - quibuſcumue ad liberam" regalitatem 
ibus, vel aliguo modo pertinere valen- 
, ribus, adro liber?; wh plenariò et 'honorifice 
four _ terra infra _ E e. re- 
; | galitate 
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of reſpondentes, conſulentes er  quxiliantes, ſu- 
per his, fi neceſſe fuerit, noftra regali poten- 
tid invocatd, fine aliqud alio manduto noſtr; 
Heciali interveniente. Volumuſque et conce- 
dimus quod diftus Thomas et beredes ſui pra. 
dicti habeant, teneant et poſſideant di tum Co. 
mitatum cum manerio de Elgyn, quod pro ca- 
SPitali manſune Comitatus Moravia de ceters 
teneri volumus et vocari, et cum aliis ommibu 
maneriis, burgis, villis, | thanagi 1s ef omnibu; 
terris noſiris dominicis . et exitibu 
infra prædictas metas contentis, cum advoca- 
Fionibus ecclefiarum, cum feodis et fori fact. 
ris, cum ſiluis et foreſtis, moris et mareſi, 
cum viis et Jemitts, cum aquis, ſtagnis, lacu- 
"bus, vivariis et molendinis, cum Piſcationi. 
bus tam maris quam aqua dulcis, cum Vena- 
tionibus, aucupationibus et avium aeriis, cun 
omnibus aliis libertatibus, commoditatibus, 
 ayfiamentis et Juftis pertinentiis uus, in omni 
bus, et per omnia, tam non nominatis quam no- 
minatis : quibus heredibus dicti Thome ma/- 
culis deficientibus, quod abſt, volumus quod 


dictus comitatus ad nos et beredes noftros libere 
et 


ron 
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of integru, ac fine aliqua contradictione re- 
vertutur. Volumus etiam et concedimus pro 
bis & beredibus noſtris, quid omnes Barones 
et Litbers-tenentes dicti Comit 


| all ui de nobis 
et pradeogſſoribus noftris in capite tenuerunt, 
of eorum\ horedes, ditto Thomg et heredibus ſuis 
prædicbis, homagia, fidelitates, ſeftas curiæ, 
et omnia alia ſervitia faciant, et baronias et 
tenementa ſua de ipſo et beredi bus ſuis prædic- 
tis de cetero teneant: ſalvis tamen Baronibus 
et Libere-tenentibus predittis, ac eorum bere- 
dibus, juribus et hibertatibus curiarum ſua- 
rum buctenus juſt?  ufitatis. Volumus inſuper 
et concedimus, 'quds burgi et burgenſes ſui de 
Blgyn, de Fores, et de Invirnarne, eaſdem liber 
fates habeant et exerceant quas tempore Do. 
mini "Alexandri Regis Scotia prædicti et na- 
fro babuerunt ; loc ſolùm ſalvo, qudd de no- 
bis' tenebant fine medio, et nunc de eodum Co- 
mite." tenent cum eiſdem libertatibus. Salvo 
rriam nobis et beredibus naſtris in bac dona- 
tone noftra, burgo noſtro de Invirneſs, cum la- 
an caſtells. es terras ad difum burgum perti- 
cual eum piſcatione ague de Niſs, et cum 
O 2 


molen- 


X ' 2 's 
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mbndinit apa” ej idem, — 
Ruxxi 143 terrarui ad ipſum burgum-rantim- 
PAD" per rinenrinm x of "filbis odio er bepedi- 
Pics roftriv) fdeHν⁰ ' Epi 8 
tum, Priorum vt àliorum Ec. 
e Bina bl — ol 
patroviatits eceleſſurum eatundert er torumi' n 
im ommbus quem bubuerumt tempore. Negir A. 
Exandri preedith, i uliorun prigdtefforun 
Htrorum Regum Scotive : excepto u, thomi- 
nes ebrumdem citati per nos ad defenfiohem 
regui nitri intendunt vexillo- et ſe hui feneun- 
ruf bexilum dicti Thumæ Cumitit et beredun 
Horw prædittrum, und cum aliit gui vex. 
whim Moravie ſegui ſolthunt antipuikus : ft 
riehdo nobit et heredibus noftris difiui Thomas 
er beredes ſui predict? pro ditte Comitatu, fer. 
vitium ofto militum in exertitu'naftro;.et Soo- 
ritanum ſervitium, et quxilium de ing ulis da · 
vacis debitum et confuetum, tantummauo, fine 
feha euriæ ad quamrungue curiam nir am 
factenda. In cujus rei teſtinonium Prefent! 
carte" nir Peillum noftrum- preveepintn; 
pom. Feftibus nn Purribm Wei 
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fires firmiter permanſerint; Idemque conſan- 
guineus noſter anteceſſprum- forum merita 
nan ſolum adequaverit, fed etiam eximiis 


is virtutibus itu de nobis meritus fit, ut 


regalis noſtri flatus ac nuneris uignitas et 
munificentia poſtulent ne patiamuf eum et ſuc- 
cefſores ſuos meritis honoribus et claritudine de- 
Hitui, fed potius ut egregie factis bonor etiam 


et claritas accedat ; Noveritis igitur nos de 


confilio procerum et digni regni noftri primg- 
tum, exi gentibus premiſſis, creaſſe, ordinaſſe, 
conftituiſſe et erexiſſe, tenoreque preſentium 
creare, erdinare,. conſtituere et erigere antedi- 
Gun conſanguineum noftrum Robertum Domi. 
num Seytoun, er beredes ſuos maſculus Cymite de 
Wentoun, eidemgue Roberto ac beredibus ſuis 
predictis nomen, flatum, . gradum, titulum, 
bonorem et dignitatem Comitis de Wentoun it 
omnibus et fingulis preemi nentiis, dignitatibus, 
bopori bus, et ceteris quibuſcunque ejuſmadi_fla- 
tui Comitis de Wentoun, pertinere ſeu ſprcta- 
re valentibus, damus et concedimus, Ipſumque 
diftum Rober tum et beredes ſus prædictos Bu- 
* Hatu, gradi, titulb, benore et digni- 
fate 


2 IDA Sr 


& 


tate Comitis 4 Wentoun per cincturam gladii, 


ac tunius cappæ honoris et dignitatis, et vir- 


cull aurei circa caput fofitionem infignioimu, 


inveftivirmus et realiter nobilitavimus. Te- 
nend. et habend. ntmen, flatum, titulum, gra- 
dum, birortm et dignitatem Comitis de Neu- 
toun prœdlicti, cum omnibus et fingulis preemi- 
nentiis, bonoribus, et cjufmodi ceteris quibuſcune 
que fatui Cumitis de Wentoun pertinentibus 
ſeu ſpeftantibus, præmato Roberto Comits de 
 Wentoun, et beredibus ſuis prædictis, in am- 


nibus er \- fingulis parliamentis noſtris, bere- 


dum et ſucceſſorum noftrorum, publiciſque con- 
ventionbus et comitiis infra dittum nofiyrum 
regnum Scotia tenendis ; necnon ut habeant e- 
Juſmods voces, preeminentias, dignitates, flatus, 
 bonores, et haca, in omnibus que aliquis comes 
dicti regni noſtri ante bac tempora melius, bo- 
"norificentius, et quietius habuit, ſeu uſus ga- 
vi ſus fuit, vel in præſenti gaudet et utitur. 
E quod dictus Robertus et heredes ſui præ- 
fati ſucceſſive vocitentur et nuncupentur Co- 
mites de Wentoun perpetuo in futurum, et qui- 
libet eorum vacitetur et nuncupetur ; ac ut Co- 

mites 
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Bil of of an Earldom of a later Date, 
1 without any of the above Forme. 


4 NA, Dei gratia, Magne Brite, 
Franaia et Hiberme, Regina, fideique 
defenſor q omnibus probis hominibus ad quos 
preefentes" litera noſtræ pervenerint, ſalutem. 
Nundopui dem nos regio nofiro animo perpen- 
dentes not, noſtroſque regios anteceſſores ber- 
fhurima | fidelia ſeruitia d nobili et antiqua 
familia de Argyle accepiſſe, toties dgnota in 
diplomatibus aliiſque magni moments commiſſi- 
onibus et muneribus plurimis bac preclara fa- 
milia ortis, conceſſa, et que non minus fbi. 
i bonorem, et patriæ commodum tribuends, 
quam nobis noſtriſque Regiis anteceſſoribus ap- 
probantibus, geſta fuere; benign? — 
non ſolum ſervitiorum quæ hattenus egreg1e 
prefiiterunt, memoriam retinere, ſed etiam eos 
ulterius excitare et animare, hac facta pro- 
ſequi et repetere, que nobis nunc placet remu- 
nerare, durabilem et infignem reg i noftri fa- 
voris characterem conferendo, in fideliſſimum 
noftirum Conciliarium Dominum Archibaldum 
P Campbell, 
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et crœamus, didtum Dommm MArclibaldurs 
Campbell,” Comitem. Vicecamitum, ef - dibergon 
Parliamenti Domini, intitulanduw er defig- 
nandum Cumitam et "Vicecomitew de Iſay, at 
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maſcults eu eee eee, 

' fitulum, honorem, ordinem,, 4 dignata- 
i Porkamiwi 


„ wt. diem eſt 1 cum pletaria' edme- 


gti dit, pracedentiis, prapminentiis, er fr. 
legiis en ſpeftantibns, paſſidere. et fra. quibuſ- 


cum nos eundem Dominum Arcbibaldum Gampe 
| bell ejuſque antediftos nobilitamus et inpeſtiwus, 


ſpe- 


noftras patentes literus fucimut, ohnffituiquns 
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ſpeciatin vera cm kiare fuffregie in par- 
laments... Tevend. Ln Jane ent, or dine, 
aten te, Salus, Mufti, Viteoemitis, 
1 lier Parligettents: ivr, cum ami. 
* Sriventnentinh, el. priuilagiis ae 
L eee . 
Raii faxteſaribus.: 30 Nimes, 
n confulits, aii 
hav cong refſubuy: preriu/cungne,” pubitdis ſen pris 
uit, in diio:regne noftro ſam plenarid adee- 
ger hberd. in amarihes reſpeciibus quad puis 
alius Games, Vocecomes, ot. Aber Phrizanents 
Dominus fimili titulo, Bonore et dignitate, cum 
anden privilegi?s affifque ei ſpechamti bus u- 
fus et gaviſus eft, ſeu quovis tempore. prate- 
rito, preſent! vel futuro uti et gaudere pote- 


rit, . Leoni porro armorun, e euſque Fra- 
tribus fecialibus rmperamiyy præſato Do- 
mino Arebibaldꝰ med Coanfti a> 
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liters, magno noftro ſigills munitas, adeo va- 
lidas et efficaces fore dicto Domino Ar chibal- 
do Campbell, ejuſque antedictis, pro poſſidends 
prædicto titulo, - honore et dignitate, ac 'ficum 
omnibus ritibus et ſolemnitatibus,. ſimi libus oc- 
cafiombus per Prius ufitatis, ille ejuſque inveſti- 
ti et inaugurati ent; quocirea\difpenſavimu: 
perque præſentes in ferpetuum diſpenſamus. 
In cujus rei teſtimonium, præſentibus magnum 
Agillum noſtrum appendi mandauimus. Apud 
aulam noſtram de Kenfingtoun, decimo nono die 
menfis, Octobris, anno Domini millgimo Septin- 
. ſexto, & anno regni e F 


Per 8 manu S. D. N Rui, 
Wee 8 


D IPLO MA « of a Lord of Parliament. 


CAROLUS, Dei gratia, Magnæ Britan- 
niæ, Francie et Hiberniæ, Rex, fideique 
defenſor ; omnibus probis hominibus ſuis ad 
quos preſentes litere pervenerint, ſalutem. 
Sciatis, quia nos confiderantes dilectum noftrum 

Dominum 
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Domini. Jacobum Sand; lands de S.. Mo- 
nance; militem, ejuſque. Predeceſſores præclaros 


er Wutres viros ac probor el fideles Jabflites 
2 gre noſtris . 445 et "i 


Scotiæ eternæ l in corum emolumentum 
ac rtipublice didi regni_noftri incrementum 
omnibus temporibus retroatis, tam baer 
pacis” quam belli, præſtitiſſe. Er nos . % 
noftra et gratieſa beneficentia volentes ani- 
num addi” dicto Domino Yacobo Sandi lande ad 
infiftendum veſtigits illuſtrorum ejus pradeceſ- 
forum, quoad ſervitia et obſequia nobis et Po- 
Heris naſtris præſtanda, conferendb in eum ti- 
tulum, dignitatem et ordinem Jubſeri pram, - 
tanguam ſpecialem teſſeram regit noſtri fave- 
ris, cum dictus Dominus Jacobus ex antiqua 
er Jplendida familia' de St. Monance oriundus 
fit, cui gro præſente luculentæ opes ſuppetunt 
ad obeundum et fovendum ordinem et gradum 
Domini, infra diftum regnum noftrum omni 
tempore futuro. Igitur pro diverfis aliis mag- 
nis reſpectibus, cauſis et rationibus, nos mo- 

ventibus 
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ogtnibus publichs er. FPridatis conventilus, parli. 
mentis, Jmiliter adcog we liberd im omibus rc. 
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feut quicungie al G le be. goviſebef 
et poſſeart, aut de præſenti poſſedit et gaudet ; 
quodque dicrut Dominus acobus,  ejuſatte le- 
redes He et com finguli, fucceſſhee defig- LE 
nentur et ind gitantur Domini de 
perpetuo ; utque fic reputentur,  babeautur. ef 


agnoſeantur, ac omni, honore et reverentia 
Dominis Parliamenti - competentibus . affician=. 
tur, In cujus rei teftimonium, fr eſentibus, 
naguum figillum noſtrum appont pracepimus, 
apud Carishrook, duodecimo die menſis Decen- 
bris, anno Domini milleſimo ſercenteſino 


tragefmo { ſeptimo, et. 1 anno regni "7. whe 
fimo tertio. | 
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Rorr of the Parliament 1471, 


eee vero æviiii Februarii: OT 


 Prefente ditto Supremo Domino noftro KY EGE, 
und cum Epi ſcopis, Abbatibus, Prioribus, 
necnon Nobilibus, Ducibus, mie, Domi- 
n, Baronibus, Libere. tenentibus ac Bur- 
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INTRODUCTION. Su 
Aba or the Tranſmiffion of Eſtates 
from the Dead to the Living, is a Sub- 
jan which makes a great Figure in Hiſtory, 
as well as in Law. It is a Subject full of 
Curiodfity 3 for, depending maſtly upon re- 
mote Principles of the Imagination, it ſhows, 
in a Multitude of Inſtances, how much we 
are governed by Feelings, which, abſtractly 
conſidered, appear to be of the weakeſt Sort. 
One Effect of this indeed is, that there is no 
ſuch Thing as univerfal Rules of Succeſſion. 
Different Maxims are not only embraced in 
different Countries, but have been eſtabliſhed in 
the fame Country at different Periods : So that 
Succeſſion, like the Faſhion, has hitherto: been 
ina conſtant Fluctuation. We are apt to think, 
that the Rules are now ultimately ſettled with- 
out Fear of Change. But ſo, in all Probabili- 
95 did our Fore-fathers, three or four Centuries 
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ago ; for 'tis.k common Miſtake, from any 
ſhort Specimen, to infer a conſtant Unifor- 
mity, However this be, tis of great Uſe to 
trace the Rules of Succeſſion through their 
different Changes. A Lawyer poſſibly may 
think his Stock of Knowlcdge ſofficient, if 
he can point out the Rules which obtain at 
preſent in his own Country. But a Man who 
knows no more of the Matter, cannot form 
any: clear Judgment about many old Tranſ- 
actions of the greateſt Importance. In the 
Hiſtory of England, of France, of . Scotland, 
and indeed of moſt European Nations; we 
meet with frequent Diſputes about the Suc- 
ceſſion of Kingdoms, and of other Sovereign- 
ties, which we are altogether at a Loſs to 
'comprehend, becauſe * ſuch Diſputes cannot 
exiſt at this Day. Who imagines that a ſe- 
cond Son or Daughter can have any Pretenſi- 
ons to a Crown, ſo long as there are Iſſue ex- 
ͤiſting of the eldeſt: Vet this very Thing was 
made a Queſtion of in the famous Trial about 
the Crown of Scotland betwixt Bruce and 

Baliol, We are apt to imagine, that a ſe- 


cond 
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l Son, Who puts in f idle a Claim, has 


other. Arguments to ſupport himfelf with 
than what are founded in the Laws of his 


"Country : not conſidering that the Right of 


Repreſentation, tho' now generally eſtabliſh- 
ed, was bat- creeping into Practice in thoſe 
Days. In former Ages the Right of Repre- 
ſentation was not ſo much as dreamed of; 


Witneſs Lewis, the ſecond Son of Charlemarn 


called to the Succeſſion of the Crown of 


France, when there was an elder Brother's 
Son exiſting.” Inſtances of this Nature, and 


there are Multitudes of them, make it evi- 
dent, that it is a neceſſary Qualification in a 
Hiſtorian to be acquainted with the Laws 
and Antiquities of the Country he writes of. 
Is it not ſurpriſing, that Father Daniel, in his 
Hiſtory of France, gives the above Account of 
the Succeſſion of Charlemain, without making 


the leaſt Reflection upon it, as if it were an 


ordinary Event, which needed no Comment? 
80 dry an Hiſtorian cannot fail to perplex 
his Readers. Perhaps the Father was himſelf 
perplexed, and choſe to hide his Ignorance by 

2 | his 
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his Silence. Rapin is a moſt judicious Hi- 
ſtorian, but he is frequently at a Loſs, thro' 
want of a ſufficient Knowledge of the Con- 
ſtitution of England. In his Hiſtory are intro- 
duced many diſputed Succeſſions, whete 
che Facts are ſtated with great Accuracy. 
But an intelligent Reader will perceive, that 
be is generally at a Loſs when he endeayours 

to form a Judgment upon the Point of Right, 
which muſt be the Caſe with an Author 
who is not intimately acquainted with the 
Notions of Succeſſion entertained in the Age, 
and in the Country he writes of. The fol- 
lowing Account is therefore given with a View 
to. anſwer the Purpoſes of Hiſtory as well a as 
of Law, 


PART 
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/FTER Property was introduced, and had 
- gained a firm Eſtabliſhment, the Mat- 
ter Fowl Succeflion could not be long neglect- 
ed. The Death of the very firſt Man who 
acquired Property, muſt have given Occaſion 
to the Queſtion, who was to ſucceed him? 
If his Will was deelared upon the Point, no 
Doubt could be that it was the Rule (a), If 
1 the 


* 


N 6 
Infancy, it was doubted whether a Man's Will, in whatever 
Manner declared, could have the Effeſt to regulate his Succeſ- 
fion. But when the Thing is attended to, it will be found to 

reſolve into a Diſpute about the Nature of Property. Occu- 
"pation is allowed to have been the firſt Foundation of Property 

in Land. When a Piece of Ground was taken out of the Com. 
mon, and cultivated by the Occupier for the Uſe of himſelf and 

Family, it ſoon came to be ſettled, that this Perſon was to have 
the undiſturbed Poſſeſſion for his Life ; otherways farewell to 
Labour and Induſtry. But as bis Intereſt in the Subject behoxed 
to die with himſelf, it was not readily conceived how his Power þ 
over the Subje@ ſhould continue after his Intereſt was at an End, Ss 
or at any Rate ſubſiſt after he was dead and gone. But this Dif- | 
fculty was plainly owing to the limited Notion df Property, 
which was entertained after its firſt Introduction. In early 
Times Property was not much diſtinguiſhed from what is 
now called t No more was conceived in Property, 

dut 
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the Eſtate was left i in medio, without a Will to 
direct the Succelſion, his Children for whom 
he was bound to provide, would natural- 
ly be ſuggeſted to the Mind. This pointed 
out the primary Rule of Succeſſion, that Chil. 
dren ſucceed ab inteſtato. But what if there 
are no Children? 'Tis but following out the 
voy Rule to pitch upon the neareſt Relati. 

For afeer a Men's + Dent, his n 
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| but the unlimited Uſe of the Subject. But Experience poin- 
ted out a more extenſive Idea of Property. Mankidd are fond 
of Power, eſpecially over what is their own; and jt came to 
be conſidered as an unreaſonable Hardſhip, after Induſtry be- 
noted in acquiring and improving a Field, that the Occupier 
Hould not have it in his Power to diſpoſe” of it at his-Pleaſure, 


The Power of Diſpoſal was reliſhed; and became Law, becauſe 


it was every one's Intereft that it ſhould be Law. And when 
onee this Power was underſtood, it came by Degrees to be ex- 
tended the utmoſt. Length it was capable of. Thus Grotius, 
Lib. 2. Cap. 6. Seft. 14. Poſſum enim rem meam alienare non 
pure modo fed et ſub conditions; nec tantum irrovocabiliter, ſed 
&t revocabiliter, atque etiam retenta inter im poſſiſſione er pleniſ. 
fimo fruendi fare. Alienatio'autem in mortis evintim, ante cam 
revocabilis, retento interim jure poſſidendi ac frutndi, oft teſ- 
ramentuth, Therefore, when we read of ancient Baus among 
particular Nations, introducing the Power of making a Teſta- 
ment, we muſt not conſider theſe Laws as beftowing peculiar 
Privileges, but only as authoriſing a Practice which was the 
Conſequence of an enlarged Idea of Property. 


5 


FE 


2 


* 
— 


7 . 7 Ss 


= 8 7 8 


» KKS ane. K 


| 7 OR DESCENT; ie? 129 
ving a cloſer Connection with his Effects than 
Strangers; and, by a natural Tranſition of 
Ideas, the Property, that was in the 5 
will he readily quot bob Kindred. . 

Ag ' 

-Cngzpugn, 66 — * the cloſeſt Connee- 
tign, come to be conſidered in che fickt Place; 
and here à ſubtile Queſtion; ageprs, When 
ther, by the Law of Nature, Daughters are 
intitled to ſucceed equally with Sons? One 
Thing is clear, that wherever: the Notions of 
a Family have got firm Footing, Femgle;Suc- 
ceflion muſt be excluded, ſince a Woman 
by Marriage making a Part of ber Husband's 
Family, cannot readily carry on the Idea of 
that of her Father. But the Notions of a 
Family are the Conſequence of a Male Succeſ- 
ion, and are not ' ſuggeſted by any natural 
Principle; If we lay aſide the Notions of a Fa- 
mily, Propinquity muſt alſo be laid aſide, which 
throws an equal Weight into either Scale; 
What readily occurs after this, to determine. 


he — is, that Women ſtand in Need 


R of 
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of Food and Raiment as well as Men de, and 
dre equally capable of enjoying Riches. It 5 
true, that the Male has among all Nations, and 
at all Times, been eſteemed the mier per. 
ſona. Bat this Confideration can never be 
of Weight to thruſt out Females altogether, 
and once admitting them into à Share, they 
muſt have an equal Share, av there are no 
poffible Dara in this Caſe to fit any other 
Proportion. = : To. | If 

- AccoRDINGLY we find this Rule obſer- 
ved among all Nations, with regard to Succe!- 
fion in Moveables. In moſt Countries Females 
have been excluded from ſucceeding to Lands, 
But this was the Effet of diſtinguiſhing Man. 
kind into Tribes and Families, which tho” not 
original in "Nature, crept pretty-carly in. I 
vas evidently. fo among the Jews, and among 
the Romans, where the Diſtinction betwixt 
Tribes and Families was fo remarkably pre- 
ſerved, that by Law a Perſon of one Tribe 
could not ſucceed to one of another. And 
in other Countries where theſe Diſlinction 


1 Were 
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not ſo much attended. to, War in early 


ne Right of Hinge was 2 PA 
jare of the Feudal Law, The Poſſeſſion, not 
the Property of Land, was given for perſonal 
Service; and when it eame to be the Fractice 
ta extend ſuch Grants in favours of Children, 
the Maſter or Superior having no Claim byt 
to, one Man's Service, the eldeſt Son came 
readily into the Father's Place, For as in 
raging out a Family, the Mind deſcends by 
Degrees from the Father, firſt to the eldeſt 
Son, and ſa downwards in the Order of Age; 
the eldeſt Son, where but one can take, is 
the firſt Who 3 And as the 
R 2 Feudal 
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Feudal Law galied Ground, and fpread itſelf 


e, the Right of Primogeniture 
came by Degrees to be a general: 
Succeffion to Land Eſtates, WR "RE held 
by'military Service, 128 * 


over all Europe, 


As this was dien the Robin r pto- 
ferring the bldeſi Son in a military Feu, the 
fame Reaſdn, in my Apprehenſion, bthovel 
to take Place in Burgage Lands, which being 
given for the Seryice of Watching and Ward- 
ing, if one only was bound to perform the 
Service, the eldeſt 8on was the Perſon. But 
Boccage Tenure ſtood upon a different Foot- 
ing Where the Poſſeſſion of Lands is given 
to a Man, not for perſonal Service, wk upon 
Conftlition of delivering to the "Maſter yearly 
a certain Quantity of Corn, cr of other Fruits, 
which are the Produce of the Ground, there 
appears no good Reaſon why the Benefit of 
ſuch a Contrast, if there is any Benefit from 
it, ſhould nòt accrue to all the Family e- 
qually. And yet, ſo far as we can diſcover, 

Hons were always preferred ro Daoghters i in 
f the 


Rule in the 


8 8 8 g 8 8 


the 66h! of 'Soceage Lands. Al is 


Property 


cen DesCEEr. 


133 


to ſiggeſt is, That in Times of 
Barbarſty,” when strength of Body and per- 
fl Courage are the only Virtues, "Women 
are 1] ittle regarded. And the Praftice of de- 
them altogether from Succeſſion to 
Aubry Feus, which made the, Bulk of the 
'of the Nation, did probably pave 
the Way for preferring the Male to the Sug- 
' ceffion' of other Eſtates. This Conjecture ap- 
pears natural enough; but it is more difficult 
to be explained, by what Means it has hap- 


pened, that the equal Succeſfion of Males in 
the Soccage Tenure has gone quite into Dif- 


'uſe, and given Place to the Ri ight of Pri- 
| mogeniture. This Revolution is not taken 
Notice of by our Hiſtorians,” nor accounted 


for by our Lawyers. One Thing is certain, 


that Equality among Males, in the Deſcent bf 
Sdeeage Lands, was in Vigour ſo late as the 
Ngiam Majeftatem. See R. M. E. 2. C. 27. 
We miſt venture another Corjecture here. 
After the Days of David II. during whoſe 
Reign the Regiam Mojeftatem was com poſed, 


peace- 
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peaccable. Times bragght on nem Manners, 
Riebes came w be in greater Reguelt, than 
military Pcowels, and many guperioct were 
willing to take Nent in Place of Service, This 
in ſome Meaſure; confounded the Diſtinction 
betwixt Military and Soccage Tenures, ſo as 
by Dagroes | to make one Rule, ſerve far the 
Succeſſion; in both. And as Military Fes 
ets, by, far the moſt frequent, 1 24 
Primogeniture, which took en 
92 been at uh . 


. we An not mat at an End wich the 
Difficulties which ariſe from this Branch of 
our dubiect. Tho" the Succeſſion ta Soccage 
Lands came after this Manner to be confined 
to the eldeſt Son; yet no Alteration was made 
in the Female Succeſſion ; Females continued 
to ſncceed all equally, and do ſo at this Day. 
This at firſt Sight muſt appear whimſical, and 
not readily to be accounted for, I the Right 
of Primogenitare was ſo univerſal a Princigle, 
bow came it to op Hhert, and not to obtain 
in every Cale? And tis evident, where there 


are 
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are Daughters only, that che md, in tracing 
oat the: Live; doſecnds to the eldeſt, as nata 
nally as td the eldeſt Son, where there au 


falfs: Reaſoning, there is not one more em- 
mon, than from ſome flight or accidental Ne- 
auoh to form an Analogy wo ptr 
that ate very different in 
bad Effect of which is, that the Mind, 2 


3 Circumſtance. "Tis 
, that the Tenure was not 

fir” behind the — . — in Point of 
Time; and if fo, the Rules of its Succeffion 
were” ſettled before the Right of 
tute came to take ſuch faſt hold of the Mind, 
a9 to be reckoned a Sort of natutal Principle. 
Accordingly we find, that tho“ Males were 
preferred, yet in other Reſpects the Law of 
Nature took Place, by calling the Males all 
equally ; and failing them, the Females, But 
this Circumſtance we muſt attend to, that 
tho”, in Progreſs of Time the Right of Primo- 
geniture came to de eſtabliſhed as a generil 
— 


 - very'Conſideration, in all Appearance} which 
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Law, and in ſore Sort as a natural Principle] 


yet there was no Example of this Rigbt tak- 
ing Place, except among Males. It was tliis 


led our Forefathers, in their ſuperficial Rea: 
ſanings, to lean to the Right of Primogeni- 
ture in all Caſes of Male Succeſſion, without 
thinking gf tnerosching upon the eſtabliſhed 
Rules of Fuale Succeſſion. Not at all at- 
tentive to what is fundamental in this Matter, 
in the int Place, that the Right of Primoge. 
niture depended upon the Nature of the Mi- 
litary Holding, which therefore could not 
with any Shew. of Reaſon be extended to Hold. 
ings of a different Kind; And, in the. ſecond 


Place, That if the Privilege , of iture 
to be the ſole Rule, it ought to have Place 


| Succeſſion of Females, as well as ot 
Males oP Fe. 


gp” the Feudal Law came to a Stan- 
dard, the Succeſſion in Military Feus was re- 
gularly extended to the Male Deſcendents of 


* e Vaſſal, and after theſe were all 
TY 


exhnoſted, the Fee returned to the Superior? 
here was no Place for collateral duceeſſion. 
It might happen, that Collaterals to the de- 
ceaſed Vaſſal did ſucceed, but it was not ab 
Coltaterals, but as Heirs- male of the Body 
of the original Vaſſal. See L. 2. feud. J. 11. 


In handling a Subject, where we have ſo 
few Principles to direct us, and where theſe” 4 
Principles are not of the firmeſt Sort, tis no | 
Wonder” that Difficulties crowd in on every | 
Side. 80 far we have ded upon a rea- 
ſonable Foundation, that in the Succeſſion of 
Military Feus, Preference is given to the el- 
deſt 8on. But now the Queſtion is, Whes | 
ther this Privilege is to be extended to his \ # 
Male Iflue? A Military Vaſſal dies leaving 
Iflue a younger Son, and a Grandſon by his 
eldeſt Son, the Doubt is, Whether the Son 
or Grandſon is Heir: The Son is undoubted= 
ly the hext in Blood, and therefore, by tho 
Law of Nature, ought to be preferred; and 
accordingly this appears to have been the Law 
in the Days of Charlemain, whoſe ſecond Son 
0 . 8 ' Lewis 
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Lewis was called to the Succeſſion as lawful 


Heir, tho' Charlemain had by his eldeſt Son 
a Grandſon of perfect Age, when the; Suc- 


ceſſion opened. On the other hand, the Cir- 
— of the Grandſon are to be conſi- 


dered. He is born, and perhaps educated, 
with the Proſpect of ſucceeding to the Eſtate, 


"hw the Death Loſt of: bed. cad 


then of his Father. It cannot but be conſi. 
dered-ay a Hardſhip to be deprived at once of 
all his Hopes, by the unexpected Accident of 


his Father's Death before that of his Grand- 


father. Such are, the Circumſtances which 


weigh againſt one another; and therefore no 
Wonder to find the moſt ſenbble Writers tak- 


ing different Sides in a Queſtion fo dubious. 
Perhaps there is not one Queſtion in Law, 


which has afforded a greater Field, not only 


for Law-ſaits, but for bloady and cruel Wars, 
Fhe Hiſtorians of France and England are full 
of Inſtances of this Kind. And the celebrated 


Struggle about the Crown of Scotland, be- 
twixt Bruce and Baliol, had no other Foun- 


— Baliol was deſcended- of the eldeſt 
oe & I 2 
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Ser, Bruce only of the ſecond. But then 
it was urged in Behalf of the latter, that he 
was one Degree nearer. to the common Stock 
than his Competitor, and conſequently nearer 
in Blood. This Matter is now fettled, and 
has been for Ages in favours of the Deſcen-: 
dents of the eldeſt. But it was in ſome Mea- 
ſure reckoned a doubtful Cafe; even ſo late 
as the Time when the Regiam Maje/tatem was 
compoſed, as will Tear _ 28 33 8 
ter” of the ſecond Book. 
* FOI 1 
Tr has been - Lifted; bebe the ſame 
Rule ought to hold in the Succeſſion of Col- 
laterals. The Ground:of the Doubt is, That 
as a Man is never without Hopes of Iſſue, 
none of his Collaterals can be born or edueja- 
ted with the Hopes of ſucceeding to him. 
This. Circumſtance being removed, which 
preponderates in the former Caſe, it may be 
thought, that there is nothing to weigh a- 
gainſt the Right of the neareſt Agnat. Up- 
en. this Ground it was, that after the Death 
of Henry III. of France, the League ſet up 
S 2 the 
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the Cardinal of Bourbon as Heir of the 


Crown, againſt his Nephew the Kiog of Na- 
varre, afterwards Henry IV. For tho' Hen- 
ry was the Son of the elder Brother, yet the 
Cardinal the younger Brother was one Step 
nearer to the common Stock. It is extreme 
probable, had Caſes of this Nature: firſt oc- 
curred, that the neareſt Agnat would have 
been preferred; and it is equally probable, 
had this once been eſtabliſhed as the Rule, 
tho* occurring only in collateral Succeſſion, 


"that it would have been applied to the Caſe 


of Deſcendents, without Regard to their Hope 
of Suoceſſion. But Inſtances firſt occurring, 
as readily wauld happen, in the Caſe of De- 
ſcendents, the Decifions given in favours of 
the - eldeſt Son's Deſcendents, eſtabliſhed a 
Sort of general Rule, which was afterwards 
e to the Caſe of Collaterals, 


- Tavs we ſee fer what 1888 the Rules 


of Succeſſion have been eſtabliſned, not only 
from very ſlender Circumſtances, but in ſoche | 


Meaſure from Accident, Had the . above 
Queſtion 
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firſt occurred in collateral Sueceſſi- 
on, probably we ſhould never have heard of 
this Privilege given to Deſcendents, which 
Lawyers call the Right of Repreſentation, 
But as this Privilege has been fiſt eſtabliſhed 
in favours of Deſcendents, it has been conſi - 
dered as a general Rule, and applied to the 
Caſe of Callaterals, tho without the ſame 
Foundation. But this will not be thought 
ſtrange, when it is conſidered, how ſtrong a 
ty there is in our Nature to act by ge- 
neral Rules, without regard to "Ws Varun 
of eee | 


Ann here we are furniſhed with an Op- 
portunity to conſider a peculiar Sort of Argu- 
ment, the great Reſource of Lawyers, when 
they are preſſed with Difficulties upon any 
ubject. Caſes often happen where a gene- 
ral Rule will not apply, and where it is ne- 
ceflary to make a particular Rule to govern 
ſach Caſes, But as Mankind are addicted 
to general Rules, and as the Indolence of 


Lawyers makes it a Taſk | too hard for them 
to 
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to trace out all the Rules which govern par- 
ticular Caſes, they have invented an eaſy Me- 
thod to bring all the Exteptions under the ge- 
neral Rule; which is by ſuppoſing the Fact to 
have happened other ways than it did. And 
this they juſtly term a fictio juris. Thus for 
Example, in the Raman Law, a Citizen who 
was taken Captive by: the Enemy, loſt the 
jus civitatis, and all the Privileges attending 
it. This was a general Rule eſtabliſned a- 
mong them. But ſuppoſing the Captive to 
have made his Eſcape, or to have recovered 
his Liberty by ſome other lucky Accident, it 
would have been an Hardſhip intolerable, 
that this Man without a Fault ſhould be for- 
feited of all his Rights · and Privileges. The 
Rule, tis evident, could not be extended to 
this Caſe. But what was to be done; for 
Lawyers were loath to part with a general 
Rule? Inſtead of making a Rule for. Caſes of 
this Nature, they extricated themſelves out 
of the Difficulty, by ſuppoſing forſoath, that 
this Man had never been out of the City ; and 
this is called the jus poſtliminii. The Roman 
Law 


Law is full of: ſuch Fictions, and the Mo- 
derns their humble Imitators, have followed. 
. | them but too cloſs. Thus, upon the Subject 
10 under Conſideration, it is juſtly cſtabliſh= 
d ed as a general Rule, that the next in Blood 
or ſucceeds. The. Privilege which is given to 
10 the Deſcendents of the next in Blood, Who 
he dies before the; Succeſſion opens to him, is 
ng obviouſly an Exception from this general Rule. 
A. But to ſupply this Defect in the Rule, the De- 
ſcendent is ſuppoſed by a Fiction of Law, to 
ed come in Place of the Deceaſed, to be as. it 
were the; ſame Perſon with him, and intitled 
le, to claim the Succeſſion, as he could have done 
IT - had he been alive. Let us hear our Country- 
he man Craig upon this Fiction. Jus repræſenta- 
to tionis eſt, quoties poſterior non ex ſua, ſed ex 
for priorts perſona, quam repræſentat, jus ſucceſſi- 
ral WW ors, petit, veluli praemortuo filio cum nepos 
of il aut, neptis ad ſucceſſionem vocantur; non enim 
out ratione ſui, ſed patris eorum, i. e. fil defun- 
hat i, Succgſio ad eos pertinet, neque hi ex ſua 
nd WW perſona bereditatem aut ejus partem poſſunt 
an i petere, ſed tantum ex perſona patris (nam ex 
AW SIE | | ſua 
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fad non admitterentur, cum filit ex tc 


Has 
meme fuperfaut, qui borum ſunt | 1. ef 
fic agnati proprores dęfuncti;) et boc eff ejus 
perſonam repreſentare. This, as has been ob- 
ſerved, is a very commodious Method of fol- 
ving Difficulties. But however. commodious, 
I will venture to ſay, it affords little Satisfac- 
tion to the Mind. For the Queſtion ſtill re- 
cars, Where is the Foundation of this Ficti- 
on? Why ſhould there be a Right of Re- 
preſentation in Lands more than in Movables ? 
To ſay no worſe of it, it ſeems, in my Ap- 
prehenſion, to fignify nothing but to darken 
inſtead of clearing the Subject Matter. Is it 
not more natural, and almoſt as eaſy to ſet 
forth in plain Terms the Hardſhip it would 
be upon the eldeft Son's Defcendents, to be 
cut out of their Hopes of Suceeſſion by the 
premature Death of their Father; and that 
this Conſideration in ſuch Caſes prevails over 
the Rightof Propinquity. 


It remains only to be obſerved upon this 
Head, that, purſuant to the above Plan of 
| : duc- 
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dücceſñon, three general Rules behoved to be 


eſtabliſhed with regard to military Feus. 
In, That the eldeſt Male is the Favourite 
of the Law, and preferred to the Succeſſion. 
2do, That the Eſtate gradually deſcends from 
the elder Brother failing Iſſue, to the younger 
Brothers. And 30, That it deſcends to e- 
very one of the Male Iſſue of the elder Bro- 
ther, before it comes to the younger Brother 
or his Iſſue. 


Tao ſuch was the common Courſe of 
Succeſſion in military Feus, which in Time 
came to be looked on as Part of the common 
Law of the Land, we need not doubt that 
it was often broke in upon by ſpecial Ap- 
pointment, In ſtrict Law the Vaſſal's Right 
is but an Uſufruf, and it was late before 
he was conſidered as Proprietor. The Supe- 
rior therefore behoved to have a great Sway 
in chuſing an Heir for his Vaſſal; eſpecial- 
ly in early Times, before Feus were regular- 
ly extended to Heirs. That Sop, without Re- 


gard to Primogeniture, who had ſhown himſelf 
T moſt 
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moſt active in War, would often be prefer- 
red. And even in after Times, when Suc- 
ceſſion in Feus was more firmly eſtabliſhed, 
Examples could not be wanting of ſetting 
aſide the eldeſt Son, becauſe of Defects in Bo- 
dy or Mind ; or perhaps becaufe he was inten- 
ded for the Church, or addicted to the Arts of 
Peace, This gave a Beginning to Entails, by 
altering tlie Order of Stcecfhon, and prefer- 
ring a younger Son and his Male Defcendents 
to the elder Sons and their Deſeendents. 


Bur, now ſuppoſing that a younger Son, 
thus pitched upon to ferve the Superior in 
Place of his Father, dies without Male Iffue, 
the Queſtion is, who is his Heir in the Feu, his 
elder Brother or his younger. Perhaps there 
will not be found in Law a Speculation more 
curious than what this Doubt gives Riſe to. 
Let us examine atteritively what Things oc- 
cur upon this 8ubject. As tis probable from 
the Circumſtances of the Times, that Ex- 
amples of ſuch Entails were frequent, even 
in the Infancy of the feudal Law, we cannot 

well 


thing in this Regulation, where a Man dies 
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well ſuppoſe, that the Rules above laid down, 
touching the Succeſſion to military Feus, were 
very, firmly eſtabliſhed, when there was firſt 
Occafion to determine the Point under Con- 
ſideration. But ſoppoſing theſe Rules to be 
firmly eſtabliſhed, it muſt have been obvious, 

at firſt View, that they. did not apply to this 
Caſe, The Right of Primogeniture and the 
gradual Deſcent, relate only to the Father's 
Succeſſion, and go no further than to aſcer- 
tain, that where a Man dies inteſtate, his 
Eſtate goes firſt to the eldeſt Son and his Iſ- 
ſue; whom failing, to the ſecond Son and his 
Ie, and fo "Never But there is no- 


without Iſſue, to determine who ſhall be 


his Heir, his elder or younger Brother, Theſe 


Rules therefore muſt be laid afide, as of no 
Uſe to ſupport the elder Brother's Claim. 
On the other Hand, the Will of the Supe- 
rior or Father, in excluding the eldeſt Son 
does not operate in Favours of the younger, 
fince it goes no further than to prefer the ſe- 


cond Son to the eldeſt, by no Means to pre- 
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fer the third Son. And at any Rate laying 
aſide the eldeſt Son, becauſe of his Unowilling- 
| neſs or Incapacity, an Excluſion which is 
founded merely on perſonal Con ſiderations, 
cannot be extended againſt his Male Iſſue. 4 


Tuxer Points being diſcuſſed, one e Thing 
occurs in Favour of the elder Brother. In 
order to aſcertain the Propinquity, it is na- 
tural to caſt about for the Principle which 
connects the Brothers together, and this is 
their Father. When we haye carried our 
Thoughts to him, we naturally deſcend to 
the eldeſt Son, as the firſt Step in the Pro- 
greſs of the Mind through the Family, And 
thus, as the eldeſt 8on comes next in View, 
after the connecting Principle, it will not be 
ſtrange, in a curſory View of the Matter, to 
prefer him as a Step or Degree nearer to the 
common Stack than his Competitor i is. 1 
| ſhall* have Qccaſion to ſhow hereafter, that 
| this Way of thinking has had its Effect in 
another ( Caſe of Succeſſion. But, as here, Cu- 
| ſtrom has given the Preference to the younger 


Bro- 
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Brother, there myſt be ſome other Principle 
in our Nature, or ſome Peculiarity in our 
Way of thinking, ſufficient to over-balance 
that now ſuggeſted. For Things eſtabliſhed 
merely by Cuſtom; without the Influence of 
external Circumſtances, muſt certainly have 
a Foundation in Nature. 


In Garchiog about for this Principle, let 


us premiſe one Reflection. It will not be 


thought ſtrange, that the Rules of Succeſſion, 
which depend upon the natural Connections 
betwixt Perſons, are, like theſe Connections, 
founded upon remote Principles; Principles 
which at firſt Sight, may appear of little 
Weight, which are little attended to, and 
which notwithſtanding, have their Effect by 
influencing the Mind, And now to our Sub- 
jet; in order to explain which, we muſt 


take a pretty large Compaſs, being to treat 


of Things which are not commonly reflect- 
ed on. In tracing out the Actions of our 


Mind, the following Obſervations will be 


found juſt, 10, In the Conception of Ob- 
Bn, jects, 


150 UPQN SUCCESSION 


| jects, , which are real and exiſtent, we take 
them in their proper Order and * 


3 8. 


is diſtant, without ruoning over, at leaff, in 


a curſory Manger, all the interpoſed Oha 


Whether this be a natural Principle, 'or the 
Effect of Habit, does not belong to the pre- 
ſent Subject. I ſhall only obſerve, that the 
progreſſive Motion, through the Points of 
Space, of all moving Bodies, is ſufficient to 
bring on Habit, and to accuſtom the Mind 
to the like progreſſive Motion in ſurveying 
its Ideas, 20. After, the ſame Manner we 
always, follow the Succeſſion of Time in pla- 
cing qur Ideas, and cannot caſily be brought 
to conternglits an Object diſtant in Point of 
Time, without running over the intermediate 
Objects. 30, As the Tendency of all Bo- 
dies is to move in a ſtreicht Line, and i in 
one Direction, as Nature is going on in its 
Courſe without any retrograde Motion, this 
Tenor of Things about us, communicates to 
our Minds the like Tendency: However 
this be, it is certain, that we more readily 
paſs 


paſs to the Contemp lation of a Mane Object, 
than of one that is paſt, The Progreſſion 
of the Thought, in going from —_— 
a paſt Object, has a diſagreeable Feeling, as 
if we were walking backward. But when 
we turn our Thought to a future” Object, 
dur Fancy flows along tee Stream of Time, 
and arrives at the Object, by an Order which 
ſeems moſt natural, paſſing always from one 
Point of Time to that which immediately 
follows it. 4fo, The Tendency of Bodies 
downwards, continually operating upon the 
Senſes, muſt produce from Cuſtom a He 
Tendency in the Fancy. Upon this Account 
the Mind finds a Difficulty in mounting from 
inferior to ſuperior Objects, as if Ideas ae« 
quired a Kind of Gravity from their Objects. 
Sto, The Progreſs of Thought to Objects 
and future, having ſimilar Feelings with 
the Progreſs to Objects ſituated above and 
below us, theſe Feelings are commonly taken 
for the ſame. Hence we imagine our An- 
ceſtors to be in a Manner mounted above 
us, and our Poſterity to be below us. 
THESE 
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'Taxzse Obſervations will give Light to 
our Subject. Let us recollect, that it is the 
| Eſtate of a middle Brother which is in Diſ- 
pute. If we turn our Thoughts to the elder 
Brother, the Mind feels ſome ſort of Pain, 
as if it were. aſcending. It i is a ſort of retro- 
grade Motion, contrary to the Courſe of Na- 
ture. On the other hand, paſſing to the 
younger Brother is going with the Current, it 
carries with it the Facility of deſcending. 
Theſe Things weigh in favours of the younger 
Brother. The Tranſition of the Thought to 
the younger being more eaſy than the 'Tran- 
ſition to the elder, gives an Impreſſion of a 
eloſer Connection or Relation betwixt the ſe- 
cond and third Brother, than betwixt the ſe- 
cond and eldeſt, For 'tis a Law in our Na- 
ture, that the Connection among Objects is 
ever conſidered to be in Proportion to the Fa- 
cility. of the Tranſition of our Ideas from 1 
one to the other. | 


is will perhaps be obſerved, That Prin- 
ciples like what I have been tracing out, which 
at 


Q 
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atbeſt;i make but a gender Impreſſion, are 
little to be relied on, in our Reaſonings upon 
any Subject. I readily yield, that in reſolving 
the preſent Queſtion, no Man would heſitate 
& Moment to divide the middle Brother's E- 
Rate. hetwixt the elder! and younger, as the 
equal Method. But what forces us, perhaps 
reluctantly; into an abſttact Speculation, is the 
Nature of a Military Feu, which does not ad- 
mit of a divided Succeſſion. When we are 
ſo hemmed in, we muſt extricate ourſelves 
the beſt Way we can. A Deciſion muſt be 
given, for the Competitors are calling out to 
have Juſtice done them. And however ſlight 
this Principle may appear, I muſt obſerve} 
that it has had Weight enough among out 

Forefathers to preponderate the Confideration 
above ſaggefted; which weighs for the elder 
Brother. At leaft, I will take it for 
that this is the Principle, till I hear of ano- 
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„Au thus aifourth:Rule:came'to be eſta- 
bliched in the Shccaſũñon af Military Feus, that 
its Qvurſe is ever „ to aſcend. 

93:3 bon gr ELITES IT), 8 9 
To: procted to other Matters, I have ex- 
plained above, one Effect of bringing Land 
into Commerce, whith is that of introducing 
Primogeniture into all Sorts of If 
ſhall-now- take Notice of other Effe&s of this 
Innovation fill more remarkable. The Feu- 
War, admirably contrived for that And. But 
it was an utter Enemy to Labour and Indu- 
ſtty, and even, among an indolent People, 
ſeatce ſufferable in peaceable Times. Such an 
Inſtitution could not be long - lived. Accor- 
ding to the Circumſtances of the Fimes, and 
Humours of the People, various Changes 
were introduced in diffetent Countries, all of 
them tending to correct its Harſhneſs, -and:to 
ſoften it down to a more peaceable'Tempera- 
ment. It is quite wore out in ſeveral Places 
and even where it ſubſiſts, it is reduced to a 
Shadow. As Land is one of the moſt deſi- 
4 rable 
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rable Ohh, the Feudal Law was s maß oe 
natural in this Reſpect, that the Property of 
Land was altogether withdrawn from Com- 
merce, and ſcarce any Mears to come at the 
Poſſeſſion and Uſe af it, but by military Ser- 
vice, The Hardſhip was not much ſelt in 

Times of War: But after. the Arts of Peace 
began to be cultivated, Manufactures and 
Trade to revive in Europe, and Riches to en- 
creaſe, this Inſtitution behoved to become ex+ 
treme burdenſome. It firſt tottered, and then 
fell by its own Weight, as wanting a ſolid 
Foundation. All Parties conſpired againſt 
it, even theſe who were moſt intereſted to 
ſupport it. Superiors began to find, that they 
could make more of their Lands than by allots 
ting them for military Service, They were 
willing to change this Service for Rent, and 
the Tenants turning themſelves to Induftry, or 
at leaſt fond of Independency, were pleaſtd 
a- | with the Exchange. Other Superiors, to ſup- 
es i ply Means for Luxury, and tempted with a 
a Price, were willing to give off detached 
fi- Pieces of Land, And thus, by Degrees, 
le U 2 Lands 
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Lands returned to their original Condition of 
being the principal er of Commerce. | 


rn Is behoved to introduce en new — 
—.— with regard to Succeſſion. A Man 
who gets Lands as a Gratuity, or the Uſufruct 
of it, in Name of Wages, may reaſonably be 
confined within the ſtricteſt Bounds. But 
he who purchaſes Land, and pays a full 
Price, propoſes to have it. under his own- Ma- 
nagement, and at bis own Diſpoſal. He pro- 


Poſes particularly, when he dies, that it ſhall 


go to his Heirs without Limitation, - And 
the Perſon who aliens, - ſuppoſing him to re- 


tain the Superiority, finds it his Intereſt. to a- 
gree to thoſe Conditions, fince upon that 


Account he gets a greater Price for the. Sub- 
ject. Perhaps this was not provided for in 
the firſt Purchaſes which were made. People 


| who have Money to beſtow, will take Land 


ppon any Terms rather than want. But as 


the Appetite for Liberty and Independency | 


is active and univerſal, there will always be 


found Purchaſers to pay for theſe Convenien- 


cies; 


cies; and they who fand in Wer bf Hi. 
ney, will be 2 to Uiſpoſe of evety 
Thing that can procure it. And thus by De- 
grees, the Sueceſſion to Heirs whatſodver' was 
introduced into Fendal Rights : That is; collas 


teral Sugceſſion, properly ſo called, tobk Place, | 


which ras not formerly known, e ee 
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- From this Deduction it will be obrtads: 
that, for a conſiderable! Time, collateral Heirs 


[IE 
79 


were only admitted to ſucceed in Feus EE 


chaſed with Money, or other valuable Con 
deration. Military Feus would remain upon 
their old Footlhg, excluſive of collateral Suc- 
ceſſion. ' And "thus the Notion of Conqueſt. 
came in, as oppoſed to Heritage, or what' came 
to the Vaſſal from his Anceſtors by Deſcent, 
And during this Period there certainly was 
no Diſtinction betwixt feuda vetera et nova, 


but betwixt Feus acquired by Purchaſe, 


which behoved all to be late, and Feus gran- 
ted- for military Service, which might be ei 
ther old or new. 


WurN 


5 UPON: SUCCESSION | 


MWuxV once this Matter. of collateral Suc- 
ceflion came tobe known, it grew into 
common Rapute, and every Perſon did 

aim at it. And as, Bargains of all Sorte about 

| Land. came into Practice, the mixed Nature 
of ſuch Bergains, partly. onerous, partly gra- 
= tuitous, did quite confound the Diſtinction 
| eſtabliſhed betwixt a Purchaſe and a Grant 
| for military Service; and ſo by Degrees: it 
crept into the Feudal Law, that new Acquiſi- 
tions of Land, for whatever Cauſe, did go to 

Heirs whatſoever. And this behoved ta 

introduce a new Diſtinction betwixt feuda 

vetera et nova, - Under feuda neus were 
comprehended Feys purchaſed at, whatever 

Time, and late Feus granted for whatever 

— Cauſe; in all of which collateral Succeſſion 

did obtain. Under feuda vetera were com- 

prehended all the old Feus granted for mili- 

tary Service, which did only deſcend to the 

Male Heirs of the original Vaſſal. As theſe 

old Feus are long ago wore out, this Di- 

ſtinction betwixt feuda vetera ef noua muſt 

=. be at an End. And now, at leaſt in this 
7 | | Iſland, 
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tho above Deduction. Let us but conſider; 


on Drsen Wr. arg 
"every Land Right goes to Heir 


Iſland}: Righ 
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Ar uchat Nadia Bound Changes ie x 
the Beudal Succeſſion were introduced, is not 
ſach Matters; for Lawyers are ſeldom Hifto- 
rians,” and Hiſtorians as ſeldom Lawyers 
But as we have Traces of theſe Diſtinctions 
in our Law-books, tho' obſcurely handled, 


ſeverab\Enhargements, do follow 10 naturally 


the Increaſe of Trade and Riches, chat there 
uc no reſiſting the Convidtion which uriſes from 


that once there was no collateral Sucueſſion iu 
the Feudal: Law, and that now it is univerſal; 
not by Statute, but by Cuſtom, and we will 
find the feveral Gradations above mentioned 

natural and eaſy, nay, what muſt neceſmrilx 
hart happened by tlie Progreſs of Arts and 

Sciences, | which: inſpired us not onty with a 
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Righes, flow OI — to 
en theſe Bleſſings. 


Harino N up the Ocivin of collate- 
ral Suaceſſion in the Feudal Law, and the Pro- 
greſi of it thro” its various Changes, with re- 
gard-to the Subjects in which it did, and does 
now obtain. Igo on to examine who theſe 
collateral Heirs are who have a . to due 
| ee et ho 2239 1 Sf LI BP 3% & 
+ M1 ark ler | 5471 7 nf TT I 
Laer nd a agen Atzen 
Purchaſe of Land, and dies without Heirs of 
his: Body, whereby the Succeſſion opens to 
his Collaterals, the Queſtion is, whether the 
elder. or. younger Brother ſhould be preferred; 
The Ptineiple above laid down favours the 
younger, that it is natural for Heritage to de- 
ſcend, and unnatural that it ſhould aſcend. 
Further, this was become a Standard Prin- 
ciple, and conſtantiy applied to give Prefe- 
rence to the younger Brother, in the Succeſ- 
ſion of Eſtates devolving from à Father to a 
middle Brother. And it will be obſerved, 

1 that 
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Propenſity in our Nature to act upon general 
Principles, as being eaſy in their Application, 
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that the Principle here ought to have the grea- 
ter Effect, as acting without a Counterba- 

lance. In the Caſe of Heritage, where the 
Eſtate deſcends from the common Father, we 

are apt to turn out Thoughts upon him, from 
whenee- they naturally fall upon his eldeſt Son. 

This Circumſtance, has no force againſt 
the younger Brother, in the Caſe of an Eſtate 
acquired by a middle Brother; for the Eſtate 
being his own Conqueſt, we are not prompt- 
ed to look further back. In a Word, if the 
younger Brother is preferred in Heritage, not- 
withſtanding of a certain Propenſity in favours 
of the eldeſt, much more ought- he to be pre- 
ferred» in Conqueſt, where there is no ſuch 
Propenſity againſt him. Yet in Fact the el- 
der Brother is preferred by all Nations who 
have embraced the Feudal Law. And this 
will not appear ſtrange, when the Circum- 
ſtances of Time are attended to. We have a 


by avoiding Intricacies, which more abſtract 
Reaſoning muſt lead us into. The Right of 
X Primo- 
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| Primogeniture was but growing into Faſhion 


when the Rules of Succeſſion in Heritage were 
ſettled, and ſo had not Weight enough to 
counterbalance a natural Impulſe. But by 
the Time that Land came to be the common 
Subject of Commerce, the Right of Primo- 
geniture was eſtabliſhed as a 2 Principle, 


and as the common Law of the Land. In- 


ſtances of preferring the younger Brother, in 
the Succeſſion of the middle Brother's Eſtate 
behoved to be rare, in Compariſon of prefer- 
ring the elder Brother to the Father's Eſtate, 
and ſuch rare Inſtances making no Figure, in 
Oppoſition to the 'general Rule, the Right of 
Primogeniture was readily laid hold of to de- 
termine this Point. And when the Error is 
ſo common of ſubſtituting Names for Things, 
it will be no Surprife, that this was made the 
determining Rule, tho? in ſtrict Reaſoning it 
does not meet the Caſe, After the Hint is 
given, nothing can be more obvious, than 
that the Cauſe of preferring the eldeſt Son to 
the Father's Succeſſion, does by no Means 
apply to the Succeſſion of a younger Brother, 

4 Bu r 
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Bur we are no ſooner extricated out of one 
Labyrinth, than we are involved in a greater. 
If a third Brother dies poſſeſſed of Conqueſt, 
the Succeſſion, by the Law of Scat land, goes 
to the immediate elder, by the Law of Eng- 
land to the eldeſt, What are the Foundati- 
ons of theſe different Opinions, and which 
the.moſt agreeable to Principles, may not be 
an uſeleſs Enquiry. The Engh/þ who got 
the Statt of us in Law-matters, have been 
guided in the Deciſion by the Principle of Pri- 
mogeniture; and indeed, after conferring the 
ſecond Brother's Eſtate upon the eldeſt, mo- 
ved by. this Principle, it was an eaſy Conſe- 
quence to confer upon him alſo the third Bro- 
ther's Eſtate. Our People, in the Infancy of 
their Law, ſwayed more by natural Feelings 
than by general Principles, have judged of this 
Matter after a different Manner. Beginning 
at the third Brother whoſe Eftate was 1a Que- 
ſtion, it has been obſerved, that the Mind in 
its Progreſs would paſs firſt to the ſecond Bro- 
ther, and from him to the eldeſt. In this 
Way the ſecond Brother was conſidered as one 


X 2 Step 
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Step nearer to the Deceaſed than the eldeſt i is, 
and fo e er Ons 


'T1s probable the Feudal Law was is, 
duced into Scotland, before an Opportunity 
offered of fixing this Point in England, other- 
ways it would have come along to us,'with 
their other Feudal Cuſtoms. Thus we were 
left to our own Way of thinking in ſolving 
the Problem. And tho, we thave determined 
the Point, by Similitude of Diſtafce and pro- 
greſſive Motion, yet it appears, that ſome of 

our Lawyers have reaſoned not quite uniform- 
ly upon this Subject. The learned Craig 
puts a Caſe, L. 2. Dieg. 1 5. F ult. It is of 


four Brothers, three of the firſt Marriage, 


the fourth of a ſecond. The fourth acquires 
a Land Eſtate, and dies without Iſſue. Our 
Author obſerves, that other Lawyers were 
for preferring the immediate elder Brother, 
tho' of a different Marriage ; and ſuch, no 
doubt, at preſent, is the Law of Scotland 
whatever Difficulty there might be in the Que- 
ſtion before the Rule was eſtabliſhed in Prac- 


tice ; 
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tice; he is for preferring the elder Brother, 
1 Becauſe (ſays he) in the Caſe of different 
tt Marriages, the Connection or Conjunction 
* begins at the eldeſt, and paſſes thro' him to 
te the: ſecond and third. This is obſcurely 
ſaid, but it is not difficult to gather what our 
Author had in View. The Argument, when 
brought out to light, is ſubtile and ingeni- 
ous. Where the Brothers are all cloſely uni- 
ted by being of the. ſame Marriage, we feel 
an intimate Connection amongſt them, with- 


out thinking of the connecting Principle, But 


amongſt Brothers of different Marriages, the 
firſt Idea that preſents itſelf, is rather that of 
Difference and Oppoſition, than of Union. 
This forces us when we inveſtigate the Rela- 
tion, to caſt about for a connecting Principle, 
which we find to be the common Parent; and 
as from him the firſt Step is to the eldeſt Son, 
we .conceive this Son to be one Step nearer 
than the ſecond, and two Steps nearer than 
the third. | 
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- Wren the Matter of Succeſſion depends 
upon ſuch remote Foundations, and upon 
fuch flight Feelings, tis no Wonder the Cuſ- 
toms of different Nations ſhould be fo dif- 
ferent,” and that there ſhould not even be any 
uniform or conſiſtent Plan of Succeſſion in the 
ſame Nation: And indeed ours, in particular, 
is far from being uniform. Another Mi- 
ſtake has crept into our Law, and into all 
our Law-Books, leſs excuſcable than any a- 
bove ſuggeſted, Let us recollect the Diſtinc- 
tion mentioned above, betwixt feuds vetera 
ef nova, In the firſt Claſs were the old Feus 


eſtabliſhed upon the Footing of military Ser- 


vice, where the Succeſſion was confined to 
Male Deſcendents of the original Vaſſal, and 


which conſequently behoved gradually to de- 


ſcend ; and could never aſcend. The other 
Claſs comprehended Purchaſes, and all late 
Feus granted for whatever Cauſe, which went 
to Heirs whatſoever. In theſe, when the 
Succeflion opened to Collaterals of the origi- 
nal Vaſſal, the eldeſt Brother and his Deſcen- 
dents were preferred as the Heirs of 

h Line, 
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Line. Tis mighty plain, that theſe feuda 
nova could never become feuda vetera in a- 
ny Courſe of Time, ſo as to exclude collate- 
ral Succeſſion, or to bar Succeſſion by A- 
ſcent. If Conqueſt go to the elder Brother, 
where the Acquirer a middle Brother, dies 
without Iſſue, no imaginable Reaſon can be 
given why it ought not to go in the fame 
Channel, where the Acquirer leaves a Son 
who ſucceeds, and dies without Iſſue. In 
one Word, collateral Succeſſion, and Succeſ- 
fion by. Aſcent, ought to be convertible 
Terms; if in any one Caſe the eldeſt Brother 


is the lineal Heir, he ought to be conſidered 


as ſuch in every Caſe of collateral Succeſſi- 


on. But theſe Matters firſt took Footing in 


the Days of Ignorance, when the Concepti- 
ons of Mankind were groſs and inaccurate. 
What it may be in other Countries I know 
not, but in the Practice of Scotland a very 


motely Scheme is eſtabliſhed. We conceive 


nothing to be a feudum novum, but an im- 
mediate Acquiſition. If it has once paſt by 
Succeſſion, we underſtand it to be a feudum 

anti- 
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antiquum, or Heritage, not fo indeed as io 
exclude collateral Succeſſion, but ſo as to 
make the Succeſſion for ever after to deſcend, 
and never to aſcend. And we have been led 


into this Practice by an Error, apt, as above 
obſerved, to flip into all Sorts of Reaſoning, 

which is that of miſtaking Words for Things. 

Not attending to the Import of the Diſtinc- 
tion betwixt feudum antiquum et novum, we 
took up, with the Word, and deſerted the 
Meaning, and ſo by Degrees came to con- 
ceive every old Feu to be feudum antiquum. 

And as there are no preciſe Boundaries be- 
twixt what is old and what is new, we wete 
forced, at laſt, to fix upon this Rule, That 
whatever has paſt by Succeſſion, i is to be un- 
derſtood a feudum antiquum. And baving 
once introduced this arbitrary Diſtinction, in 
Place of the former, we unwarily applied to 
it theſe general Rules, which do apply only 
to the original Diſtinction betwixt feudum 
antiquum et novum. Nothing can be more 
groſs: In Place of the proper Diſtinction 


betwixt feudum antiguum et nouum, to ſub-. 
ſtitute 
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fire another of a quite different Kind, that 
has no: Relation to it but the Name; and yet 
to "miſtake this new invented Diſtinction for 
the old, ſo as to give it the ſame Effect in 
Law, was certainly confounding Things in a 
ſtrange Manner, and what could only happen 
in the Days of (groſs © Ignorance. - It is very 
true, that we went no further than to ex- 
elude the Privilege of Primogeniture, where 
a Feu had once been taken up by Succeſſion. 
We never conſidered it to be a feudum un- 
tizuum in any ſuch proper Senſe; as to ex- 


clude collateral Succeſſion. Falſe Reaſoning 


could ſcaree lead us ſo far. In judging of a 
nice Caſe, ſueh as. the Competition betwixt 
two Brothers, we might be led to ſubſtitute 
one Idea for another, the feudum antiquum 
for the feudum nouum, eſpecially if the Diſ- 
pute happened about a Feu that was really 
old, or of a long ſtanding. But, in a Diſpute 
betwixt-the Heir of the Vaſſal and the Supe- 


rior, where the Queſtion behoved to turn 


upon a Point of Fact, whether the Feu was 


N after. the Period that all Grants of this 
Y Kind 


170 — UPON 'SUCCESSION 
Kind were underſtood to go to Heirs what- 
ſoever, there could be little Room for Mi- 
ſtake. N. 11188 f ' p 
An D -now to explain the Terms of Meir 
of Conqueſt and Heir of Line, let us ſuppoſt 
a feudum novum and a faudum antiguun 
properly ſo called,” centered both in a middle 
Brother: The laſt; tis plain, cannot be, but 
by a Deſtination excluding the eldeſt Brother. 


va, the one purchaſod by the ſecond Brother 
himſelf, the other eſtabliſhed in his Ferſon by 
virtue of a Deſlination. Or, conformable to our 
| profent Practice, let the one be a Purchaſe, 

the other a Subject to which hederives Right, 
as repreſenting a younger Brother: The el- 
deſt Brother will ſucooed in the Lands con- 
will ſucceed in the Lande that*came to the 
middle Brother by Sucoceflion, And fo it 


may often happen, that the ſame Perſon's Snc- 
oeſſion is ſplit and divided betwixt two Male 
g ee the one named the Heir of 


Line 


Or let us ſuppoſe them both to be ννν,ẽs- 
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Names are only uſed in the particular Caſe 
where both repreſent the ſame Perſon: In 
other Caſes where there is no Occaſion to 
make the Diſtinction, they paſs under the 
Example, an eldeſt Son, ſucceeding to Lands 
purchaſed by bis Father, is not ſtiled Heir of 
Conqueſt,” but Heir at Lam or of Line. But 
with Regard to this, tho” the elder Brother is 
named Herr of Congueft-in Oppoſition to the 
younger, who has the Name of Heir of Line, 
we muſt beware not to conſider the Heit of 
Conqueſt as a limited Heir. Tis certain he 
is endem pes ſona cum dk fundło, and as univer- 
ſal a Repreſentative as the Heir of Line, pro- 
perly ſo called, can be; And ſo ſays the Lord 
Stair, Tit. (Heirs) & 10. And he aſſigns a 
very ingenious Reaſon for giving to the younger 


Brother the Title of Heir of Line; The 


i elder Brother (fays he) is called be Heir 
66 - of Conqueſt, and the other retaineth the 
«* common Name of the Heir of Line; 
which is ſaying, that the younger Brother is 

Y 2 allowed 
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allowed to retain a Name common to both, 
for want of cad n to n een bim 
by. n 


— Hoirſhip- Moveables,” Ticks, 
Penſions, or other ſuch Rights from which 
the Executor is excluded, and which, pro- 
perly ſpeaking, are not Land Rights, it is 
fettled in Practice, that all of theſe go to the 
Heir of Line, and not to the Heir of Con- 
queſt. The Ground of ihis Practice may 
be readily gathered. Let us recal what is ob. 
ſerved: above, that the Right of Primogeni. 
ture, at firſt confined to military Feus, was 
gradually extended to take Place in the Suc- 
ceſſion of Males, whateyer was the Nature 
of the Fey. But as there had been no Ex- 
ample of the Right of Primogeniture in the 
| Succeſſion of Females, our Forefathers did 
not think of carrying this Right beyond the 
Practice, and ſo confined it to the Male Suc- 
ceſſion. The fame has happened here. The 

Priyilege of een, had only taken 
| Place 
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Place in Succeſſion to Lands; and -as there 
was no Example or Authority to determine 
the Point touching the Subjects now in Que- 
ſtion, the natural Feelings prevailed, and the 
Propenſity to paſs downwards, or e 
to the e of Time, L | 
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a0 N this Subject, it will be n ne- 
 ceflaty to take a View of the Tranſ- 
miſſion-of Moveables from the Dead tothe 
Living, and of the different Changes this Spe- 
cies of Suoceſſion has undergone in Britain. 


HISsTORIES in all Ages are full of the En- 
croachments of the Roman Clergy, There 
is no End of the Artifices uſed by them to 
ufurp Power and Riches. Yet it appears 
ſtrange, that by all the Hiſtorians, who write 
with great Spirit 'againſt them, one of their 
moſt ſucceſsful Stratagems to ingroſs Money 
ſhould be overlook d. And yet this is ſo true, 
that we are entirely indebted to our Statute- 
book, for keeping in Memory one of the moſt 
notorious Pieces of Prieſt- craft ever was practiſed. g 


Would any one believe,” that there is a Coun- 


try, and in Europe too, where the Clergy once 
gained ſuch an Aſcendant over the Minds of the 
People, as that the moveable Eſtate of every 
Man who died inteſtate was tamely ſuffer'd to 
be 
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brought che "Olergy into the Play. 
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be ſwallowed up by that rapacious Body. Thoſe 
vrho dra their Notions from the preſent Age, 
will atce-give Faith to the Story, that Super- 


ſtition cauld ever he:ſo prevalent, in any Age, 


as wb produce a Law prefrrring the Biſhop to 
the next af Kin. But let them ſuſpend their 
Wander for a Moment, till they learn the 
whole Extent of this Law. It did not op at 


excluding the Relations of the Deceaſed, ſup- 


poſing them to be his Children. The Wife 
was excluded.. Nay the Creditors were ex- 
cluded. All was given to the Biſhop per 
averfonew. Of Britgin we axe talking, and 
yet the ſhameleſs Rapacity was ſuffered here 
for Ages. We may believe ſuch a monſtrous 
Practice could not be eſtabliſhed at once. It 
crept in by Degrees. The Foundation was 
laid in a Doctrine feduloufly ĩnculcated, That 
the moveable Effects of every dead Perſon, 
failing tis own Appointment, ought to be laid 
out for promoting the Good of his Soul. This 
The Or- 


dinany pretended at firſt but to give Advice, 
but-this Advice, in Proceſs of Time, gained 
f 4 Au- 
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Authority, and became a Command. At laſt 
the Maſk: was thrown off, and the Ordinary, 
without Ceremony, took up the Poſſeſfion, not 
deigning to re Mortal. Let us 
| hear a graue Author upon this gubject. 
2 the Goods of the Inteſtate paſ- 
<« ſed by a Kind of Deſcent to the Children; 
cc afterwards by a Saxon Law, the Wife had 
« her Part. In Henry T's Time the Clergy 
en had gotten a Taſte ; for although the Wife 
& and Children, or next of Kin had then the 
Poſſeſſion, yet it was for the Good af the 
Soul of the Deceaſed; and the Ordinary had 
<« A directing Power therein, and was in the 
t Nature of an Overſeer, and ſome what more. 
e After wards, in the Time of King John the 
cc Clergy 
_ « ſeſſion was as formerly, yet the Dividend 
<«-muſt be made in the View. of the Church; 
« and by this Means the Dividers were but 
« mere Inſtruments, and the Right. was va- 
40 niſbed WONG VIA But: in Henry. III's 
Time, 


* Bacon's Diſcowle of the Las n oem 
* | 


had drawn Blood; for tho' the Poſe 
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Time, che Clergy had not only gotten che 
+ Game, but gorged it: Both Right and Poſ- 
t ſeſſion was now become pogo and __—_ 
Nv e but the , | 
*. 

e ry ne to 50 little ®, "Tha if 
Man died inteſtate, neither his Wife, Chil- 
dren, nor next of Kin, had Right to any 
Shoe of his: Eſtate, but the Ordinary was to 
diſtribute it according to his Conſcience, to 
pious Uſes; and ſometimes the Wife and 
Children might be amongſt the Number of 
thoſe whom he appointed to receive it; but 
however, the Law aan with the whole 


* n 


| Tur Grit Statutes that limited the Power 
of the Ordinary was 13th, Edward I. C. 19. 
by which it is enacted, © That where a Man 
tei dies inteſtate, and in Debt, and the Goods 
« come to the Ordinary to be diſpoſed, he 
2 n _ the Debts ſo far as the Goods 
Z extend, 
New Abd gement of the Law, Tit. Executors and 
Adminiftrators, P. 398. . 
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* 6xtend, in ſueh Sort, as l Extcitors of 
ſuch Perſon ſhouſd have done, in taſe he 
* had made a Will!“ After warde the actual 
Poſſeſſion was taken from the Orainury, by 
obliging him to give a Deputation fo the next 
and miſt latoful Privtids of the" hirglatr, for 
adminiſtrating lis Goods, z it ' Edward VI. 
Capi 11, But this Statute proved but u weak 


Check to the Avarice of the Cletgy,- Mruns 


were fallen upon to elude it, by - preferring 


ſuch of the | Inteftate's Relations who were: 


willing to offer the beſt Tetms, This cor - 
rupt Practice was ſuffered to the Days 'of 


Henry VIH, when the Clergy lofing Ground, 


the Statute 2 1. Henry VIII. Cap. g. was & 
nacted, bearing, That in caſe any Perſon 
die inteſtate, or the Extrutots tefuſt to 
e prove the Teftament, the Ordizary ſhall 


« grant Adminiſtration to the Widow, or to 


** the: next of Kin, or to both, tokiog Surety 
for true eee Oi 


1 Statute, as it — out the particu- 
Fer Perſons who are ed a have Letters 
of 
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iniſteation; yrithout leaving any Chace 
to the, Ordinary, was certainly intended to 

ent him ont of all Hope ef making Gain af 
the the Ech af Per ſans dying inteſtate, But 
the Church does nat caſily quit its Huld, 
Means were Kallen upon. to clude this Law 
al The! the. Foſſallion by theſe Statutes, 
was wreſted cut of the Hands of the Ordinary, 
vet his Pretehſions ſubſiſtad entire, of calling 
the Adminiſtrator to account, and obliging 
him ar her to diſtributg the Effects to pious 
Uſes. - This was an admirable Engine in the 
Hands of a Churchman for ſqueezing Maney. 
We may. neadily believe, that the Adminiſtra- 
tor who gave any canſiderable Share to the 
Biſhop, ta he laid out by him, without Daubt! 
upon pigus Uſes, would not find mueh Dif. 
ficylty.ia making his Accompt. It was pro- 
bably. this rank Abuſe, which moved the 
Judges of England ſolemnly to reſolve; That 
the Ordinary, after Adminiſtration granted by 
him, canyot compel the Adminiſtrator to 
make Diftributian . But at laſt the Right of 
| 9017 , the 


Lat mentioned Author, P. 414: 
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the next of Kio wah fully eſtabliſhed by Sta- 
tute 22 and 23. Car. II. Cap. 10. Which e- 
nacts, That after Payment of Debts, Fune- 
rals and juſt Expences of all Sorts, the Surplu- 
ſage ſhall be diſtributed” as follows': 2 One 
Third to the Wife of the Inteſtate, the Re- 
te ſidue amongſt the Children, aud ſuch as 
te legally repreſent them, if any of them be 
dead. If there be no Children, nor legal 
© Repreſentatives of them, one Molety ſhall 
«be allotted to the Wife, the Refidue equal- 
ly to the next of Kin to the Inteſtate, in 
d equal Degree, and thoſe who repreſent 
ee them. But no Repreſentation ſhall be ad- 
t mitted amongſt Collaterals, after Brothers 
e and Siſters Children. And if there be no 
« Wife, all ſhall be diſtribute amongſt the 
“Children; and if no Child, to the next of 
* Kin to the Inteſtate in equal U and 
* their en FLYER * ly 


end! 


Wx may eaſondbly e that* the 
Church was equally ſucceſsful in both Parts 


of the Iſland. We have undoubted Evidence 
| that 
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chat ſo early s the Diys of our King il. 
num, which was in the twelfth Century, the 
Ordiaries ot Biſhops" had wrought -them- 


elves into the Poſſeſfion, and Adminiſtration 


of the moveable Effects of Perſons dying in- 
teſtate. Their Pretext muſt have been the 
ſame as in England, to diſtribute the Effects 


for pious Uſes, in order to. promote the Gol 


of the Soul. Upon ſuch a Foundation, there 


could be no Action at common Law to ob- 
lige the Ordinary to accompt, whether at 


the Inſtance of the Wife, Children, or Cre- 
ditors. The Diſtribution was to be left to 
his Ditection, and upon his Conſcience. 
And what ſeems to put this paſt Doubt is, 


that it required a Statute here as well as in 


England, to oblige the Ordinary to do Juſtice 
even to ' Creditors, who are, of all certainly 
the- moſt privileged, All this appears from 
the 22d Chapter of the Statutes of King Wil- 
liam. The Words are, After the Deceaſe 


of any Man inteſtate, and owing Debts to 


* Creditors,” his Goods ſhall be diſponed by 


« his Ordinary, and the Ordinary ſhall be 
_ * obliged 


I 
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+. . S to anſwer forthe Debt ſo fas as the 
1 Goods and Gear will extend, in the fame 
, Manner as Executors named by the Defudct 
« are bound to da.” The Statute is full Evi- 
dence: that in this early Age, the Riſhops were 
taking Liberties contrary to Confeience, and 
the Truſt repoſed in them, even ſd far as to 
defraud the Inteſtate's Creditors, We may 
believe the Cry was great befare the Remedy 
was applied; and yet this did not open the 
Eyes of our Lawgivers. The Wiſe, Children, 
and neareſt of Kin were left intirely at the 
Mercy of the Church. It is true, the Evil 
was the leſs grievous, that it was in every 
Man's Power to prevent. it, by making a Will. 
And it was probably urged in Favours of the 
Church, that it muſt be the preſumed Inten- 
tion of every Man who makes no Will, to 
leave the Management of his moveable Eſtate 


to the Ordinary. 


By 7 Caſes occurring of perſons dying un- 
* Age, who ape incapable of making 2 00 


een aur People began ta ehe the 
Weak- 
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Weakinls'of the Church's Aigumett fror 
Intestien; fbr the Ordinary matt d Dif 
ſeiring the Poflefon in - this Caſt 
ald, the be had hot even the Protext of 
ah #fiplied Intention, Thib Practico ũhere- 
ſote Wits thought'a Grievance, and 4 Stxtuis 
Was made #0 redreſs it. The Preamble of 
ä 120. P. 1540. , That whereas 
«Perſons oſten dying young, who canndt 
4e malte a Teſtatnerit, the Executor name 
by the Ordinary does notwithſtanding in- 
« tromit wih the wile Goods, and with- 
% draw the ſume from the caroſi-of Kin 
h ſhould have the fame by Law:“ 
Therefore enacted, That when any Per- 
oy i cannot make a Teſtament, 
te. theit next of Kin ſhall have their Goods, 
<« without Prejudice . nnen $ Claini 
« of a Quote.” | 


Tie Statute laid the Foundation of a le- 


ged. One Article of the Inſtructions 1 563, 
ren Fhbat if one die 
<6 in 


gal Claim, which was ſoon thereafter enla- 
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inteſtate, or his Executor nominate reſuſe to 
« accept of the Office, the Commiſſaties muſt 
© give: the Office to the neareſt of Kin, be- 


* ing- willing to find Caution. 


Henry. VIII. enacted; a few | Yeats before. 
But the Regulation had ſtill a better Effect in 
Scotland than in England. It required a Sta- 
tute there to compiete the Right: of the next 
of Kin, and to protect them from the En- 
croachmients of the Clergy. But in Scotland 


the Biſhops, immediately upon the Reforma- 


tion, having loſt all Authority, the next, of 


Kin getting Letters of Adminiſtration from 
the Commiſſaries, came of Courſe to retain 
the Effects, without having any to accompt 


to, ſave to thoſe who had a natural Right. 
The Biſhop had loſt his Claim, — 5 m- 
miſſaries never had any. | | 


- I oBsE RVE, that in the above Article of 


the Inſtructions 1563, no Mention is made of 


the Relict, tho' her Intereſt is expreſly taken 


Care of in the * % Statute, whence the 


Ar- 


'% 


This js co- 
pied from the above — Statute of 
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Article ie copied. This could not have 
happened by Inadvertency. My Conjecture 
ia that our Judges have taken the honeſt 
Liberty to ſuſtain Action againſt the Ordina- 
ries, to the Relict for her Third, and to the 
Children for their Legitim, in Imitation of 
King Williams Statute affording Action to 
Creditors. .' If a legal Claim was afforded to 
the Wife and Children by the Practice of the 
Courts of Law, it was unneceſſary to make 
any further Proviſion for them in the Inſtruc- 
tions 1563; and ſo the Article is. confined 
to the next of Kin, who formerly had no 
Claim. And it was extreme natural for our 
Judges to talte this Liberty, conſidering that 
the Wiſe and Children, by the common Law 
of the Land had an unexceptionable Claim 
againſt the Executor nominate. And it might 
well be thought ſtrange and unaccountable, 
that a Man ſhould have it in his Power to 
defraud his Wife and Children of their juſt 
Claim, by forbearing to make a Will, or that 
the Ordinary ſhould not be liable as well as 


the Executor nominate. 
Aa Tus 
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_  Tavs the Right of the next of Kin is 
eſtabliſhed, where the Prodeceſſor dias inte 
ſtate. But where a Teſtament is made, which 
is the more frequent Caſe, they were left 
without Remedy, unlk Provifion wa made 
for them in the Teſtament. They bad no 
Right hitherto eſtabliſhed in them, ' fave the 
Privilege of being preferred to all others, in the 


Office of Executry. But this Privilege eould 


not take Place where an Executor was named 
by the Deceaſed, nor was any Action competent 


at common Lay to oblige the Executor nomi- 
nate to account to them. Twas undenſtoad 


to be the Will of che Deceaſed, that the Diſtti- 
bution ſhould be left to the Diſoretion of the 
Executor, where the contrary. was not ex- 
preſſed; juſt as formerly it was underſtood 

to be his Will to leave all to the Diſcretion. 
of the Ordinary where he died inteſtate. 
And thus it happened, that the very Nomij- 
nation intitled the Executor to retain, to him- 
{elf the free Moveables, even where he was 
not named univerſal or reſiduary Legatar. 


This was remedied by the Act 14. P. 1617. 
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which gives to the next of Kin the like Ac- 
tian againſt the Executor nominate to ac- 
comp for the Effects confirmed, that was be- 
fate competent againſt him at the Inſtance 


. Ovs Law then with Regard to the Inte- 
reſt of the next of Kin, ſtands thus. Where 
the Predeceſſor dies inteſtate; they are privi- 
leged to be Executors, or Adminiſtrators with- 
out accompt, and of conſequence to retain the 
free, Effects. Where he makes a Will, they 
ate intitled · to call the Executor to accompt. 
But where by Overſight or Accident they hap- 
pen not to apply, debito tempore, to be confirm - 
ed Executor, ſb that a Creditor gets the Of- 
fice, or perhaps the Procurator-fiſcal, I ſee 
no Remedy. There is ceftainly no Action 
given in this Caſe to the next of Kin againſt 
the Adminiſtrator ot Executor-dative to ac- 
compt, as there is in the Caſe of an Executor 
nominate, Nor is there par ratio, as it muſt 
be the Fault of the next of Kin, if they are 
cut out of their Right where the Predeceſſor 

| Aa 2 dies 
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dies inteſtabe : - And the Infiiuivas' toiths 
Commiſſaries 1666, do take it for granted, that 


no ſuch Action is competent; for it obliges 


the Procurator- fiſcal, who failing others, is 
allowed to confirm, to accompt to the Arch. 
biſhop or Biſkop, he having three Shillings 
for every Pound he brings in and makes Pay- 
ment of, Yet where ſo many Steps are taken 
to found the next of Kin in a legal Claim, we 
are naturally led to complete the Scheme, by 
giving them a Right in every Caſe.” And it 
is extreme likely, that if ſuch a Queſtion come 
before the Court of Seſſion, the Judges will 
ſoſtain a Claim at the Inſtance of the next of 
Kin againſt an Executor Creditor, and muito 
magis againſt the Procurator-fiſcal confirming. 
And what leads me to think ſo, is the Act of 
Sederunt 14th November 1679; in which it 
is taken for granted, that an Executor-Credi- 
tor is liable to accompt, not only to the Relict 
and Children, but to the next of Kin. 


Fox this ſhort Hiſtory of the Tranſmiſ- 
ſion of Moveables from the Dead to the Li- 
ving, 


f 
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ving, it will be evident that there is no ſuch 
Thing, properly ſpeaking, in the Law of this 


Iſland,” as an Heir in mobilibus. If a Will is 
made, the Form of it is to name an Executor, 


or Truſtee, to diſtribute the Effects, according 
to the Will of the Teſtator, if expreſt ; and if 


not expreſt, according to eſtabliſhed Rules. 


If the Perſon dies inteſtate, the whole move- 
able Effects are underſtood to be ev 7pſo veſted 
in the Ordinary, or in Place of him, the Com- 
miſſaries in Scotland, not in the Quality of 


| Heirs; but as Truſtees to diſtribute the Effects 


to pious Uſes. Accordingly no Perſon is le- 
gally intitled to take Poſſeffion of an Inteſtate's 


Effects, otherways than by an expreſs War- 


or Commiſſaries. And 
aſter the Reſtoration, the Biſhops in Scotland 
took great Care to preſerve their Right. They 
had Spies in all Corners, and no ſooner was a 


Man laid in his Grave, than they thundered 


out all the Artillery of the Law, to force his 
Relations to apply for Letters of Adminiſtra- 
tion. But this Grievance, among others, was 


redteſſed after the Revolution, What was 


ſuffered 
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ſuffered with Impatience under the Juriſdic- 


2 tion of Biſhops, was not 1 


under the Juriſdiction of their Shadow, the 

Commiſſaries. Accordingly .a Statute was 
made, Act 26, P. 1690, diſcharging ſuch Pro- 
ſecutions in Time coming, That no Perſon 
<« ſhall be bound to give up Inventary of a De- 
ec funQ's Goods; and that there ſhall be no 
10 Confirmation, unleſs at the Inſtance of the 
0 Relict, Children, neareſt of Kin, or Cre- 
ec ditors.” It was the Intent of our Legiſlature, 
by this Statute, tho? not ſaid directly, to transfer 
to the Children or next of Kin, the Property of 
the Moveables which belonged to the Deceaſed, 
without requiring any other Act or Solemnity, 
but barely the apprehending of Poſſeſſion. 
This will be obvious, from conſidering that, 
by the common Law, there is no — Form 
known, of acquiring the Property of Move- 
ables, which belonged to a deceaſed Perſon, 
but by Warrant of the Ordinary or Com- 
miſſaries. And when this Form is diſpenſed 
with, without ſubſtituting any other, Poſſeſ- 
fion alone muſt have the Effect. It is true, 


Con- 
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altogather ſaid gde z ft is 


— "os che Intromitter from 


— — to Creditor — the Value of 

the guhect. But A the dren or neareſt 
of Kin are wilfitig to take their Hazard, they 
way ſafely aner into Foſſeſſion, without gps 
plyipg; fer a. Tith, And thus, aftgr mych 
ring, the Trapfmiſſien, of Moveahles 
* 55 to 3 = 
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Ir remains oa 8 the 


in England the jus repreſentationts is intro- 
duced to a cectain Extent, in the Succeffibs of 
Moyeables ab inte//ato, we, haue not thoyghe 
proper to follow: this Praftice. Ve adhers 
ſtriciy to the La of Nature in moveable 
Succeſſian, by preferring the next in Blood, 
without Diſtinction betwixt Male and Female, 
and without nee the 7 00.09, 0H 
wenne, | 
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In E hereditary-indefeaſible | Right of 

Kings, and Paſſive- Obedience and Non- 
reſiſtance its genuine Off pring, are Doctrines 
which of late have made a great Noiſe in Eu- 
rope, and particularly in this Ifland.” Some 
Reflections upon this Subject, ſuggeſted by 
the preſent unhappy Times, will make a ppo- 
per Appendix to the aboye Ey. 


Warn we-confider Man, abſtratied bur 
all poſitive Engagements, we find nothing in 
his Nature, nor in his Situation, to ſubject him 
to the Power of any, his Creator, and his 
Parents excepted. The parental Power is at 
an End, when Children are grown up, and 
can provide for themſelves. At any Rate the 
parental Power cannot ſubſiſt longer than the 
Life of the Parents; for it is not a Matter of 
Property to be tranſmitted by Succeſſion, ſince 

| | | it 
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eh win; be perfonal Circtimſtances: "And 
ſippoling it a"Sutje& to be tiken by gücceſ- 
fon, it öl Kh to all the Children e- 
fly; at*feaft to alt the Sons equally ; for 
mogemture, "tis certain, is not a Privilege 
of "the Taw of Nature, but only of the 
Feudal Law, Hence it is a Principts' em- 
braced by tbe Rs aveſt Writers, that all Man- 
kind arp börn and 8 5 hy 


another. nt 2 
28 *. 4 


Max indeed it get for Society "Uh 
Waits dempt Him ta it, and his Pctlaalichs 
ge Kceordingly we find Man- 
kind almo ry where parcelled dut into 
Societies, which. have been e formed 
by accidental - "Eircum ſtances, more of es 
extenſive, A Society any Extent cannot 
de without Government. The Members muſt 
have Lays to determine their Differences, and 
they muſt, have Rulers to put their Laws in 
Execution. At the ſame Time, we find the 
Conſtitutiops of different States, with regard 


to Government, almoſt as various, as are the 
B b Senti= 
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Sentiments of Men concerning it; 9 
Government 8 to the Welle being 
of 889 2 4b om this Circumſiance alone, 
were we to no further back, we may 
conclude no pa ie Form to, he neceſſary, 
but that all are the Effect of Choice, or peFhape 
in ſome Meaſure of Accident, Sh 55 


Soc 


bs 5 us | trace this Matter further, SELF 
it is of Importance. Man is a ſhy Animal, 
and in his original State, rather averſe to So- 
ciety. In that State his Wants are few, and 
cafily ſupplied; therefore we may 
conclude, that while Acorns. were the F ood 
of Man, and Water his Drink, eu was nei- 
ther Uſe nor Appe ite for Accor- 
dingly we find Mankind originally in every 
Corner of the Farth living in ſcattered Habi- 
tations, with little Intercourſe, except among 
the Members of the ſame Family. The Cul- 
ture of Corn laid the Fou peach of a more 
extenſive Intercourſe, becauſe theteby mutual 
Aſſiſtance became neceſſary. When Arts 
were invented, and Induſtry increaſed, it was 
found 
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found convenient © herd together in Towns 
and Villages. From this cloſſer Connection 
ane Evil fprung, Oppoſition of Intereſts, for- 


merly rare; which at firſt was the Occaſion 


of Qgarrels and Bloodſhed, and afterwards of 
frequent Appeals to Men of Weight and Pro- 


bity. In Time the Neceſſity of fixed Judges 


to determine Differences being diſcovered, the 
Election of theſe Judges, which could not o- 
ther ways be than popular, was the firſt Step 
to Govermnent. The chief Magiſtrate there- 
fore was originally no more but the chief 
Judge, who Powers were: gradually extend- 


ed; 20 Caſes occurred, which required the 


Interpoſition of a Superior or Governor. War 


introduced Navery, as it ſubjected thoſe taken 


in Rattle to the arbitrary Will of their Con- 


quetors; and abſolute Power was tao deſire- 
able an Acquiſition, to be confined to private 


Perfohs.- The chief Magiſtrate, however re- 
pugnant it is to the Nature of his Office, 
did often graſp at it: And Hiſtory informs 
us, That the chief Magiſtrate, in different 


Societies, has been often but too ſucceſsful. 
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In 4a Word, - abſolute Independence" und 
abſoluts'” Power afe the ted Büremes; 
and the latter, at leaſt ſo far as eHỹiuν¹ 80. 
vereignty, could never have been imrodpeed, 
but by paſſing A all jt enn, 
Bs cg A 
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4 . e one: uf the 
Arte which Neceflity has ſuggeſted which 
Time and Experience have rip ed, and which 
ES ſoſceptil farther Im · 
8 —— like all othet 
Arts, a for the Odd of Man: 
Kind, it moſt be che Privitegs of every Society 
to improve upah it, as well as upen Manu; 
ſactures or Husbandty. No particular Form 
therefore can be nepeſſary, an no particular 
Farm is preferable to another, unleſs ſo dar 
it has a greatex Tendenoy to promote in-Rnd, 
the Good of the Society. Compating Dems 
cracy, Ariſtocracy and Monarehy 1 85 
thiol hai © Rady Sgaciagd. 48 hefe oh 


Tresen eres 


1 


Ik b Aſs. a 5 AL . 


INDEFEASIBLETRIG HT. 


199 
Tn is a People inhabiting the Barth; 


mba /ars:i1iot left to the Choide of their G 


verhort but are hy. Natute ſuhjected to Mo- 
narchy, In every Society; there i . Royal 


Family, of a different Species from the other 


Membors. Every. Monarch is born writh 


Marks of Royalty, of a peruliar | Shape, and 
with ſuperior Beauty. We may ſuppdaſa that 
the Exocllencies of the Mind are not inferior 
to thoſe of the Body ; and no Wander whe 


ſuch is the Caſe, that petfect Obedience is | 


given'through-all the State, and that the Mel 
narch's Will is their any Law. Here the 


med for Command, as the Subjects for Obes 
dience,” each in their ſeveral Capacities equally 


contributing: to the only End of Government, 


the Well-being of the Society. In this Com- 
munity there can he no ſtretching of Preroga- 
tive on the one Hand, no — 
Marmum on the other. The Monarch taught 
by Nature, that the Sovereign Power is a Troft 


* which ought not to be abuſed, has no Deſire 


* promote the publick Welfare. The 
People 


Parts are juſtly diſtributed, the Sovereign fra» 


24 — —— — — — 
4 -— @ 
— — —— t# 


198 ON HEREDITARY {AND 


People taught by Nature, that paſſive | Obe⸗ 
dience and Non-xeſiſtante are the "Means 
to promote their Happineſs, 3 ſub- 
mit . to _ Monarch's Will.” 

03 $1 * | ng 
f Was Mankind 0 kamedl | oe of Iniſedts 
ve have been ſpeaking, theſe Gentlemen 
would have Reaſon on their Side, who de- 
elare ſo ſtrongly for - indefeafible-hereditary 


Right, and the reciprocal Duty of paffive 


Obedience and Non reſiſtance? Were our 
Royal Family, like that of the Bees, diſtin- 
guiſhed from the Maſs of the People by ſupe- 
rior Excellencies, whether of the Mind or 
Body, were they unerringly prompted by Na- 
ture to exerciſe their Power for the Welfare 


of the Society, blind Obedience to their Will 


would be a Virtue. But when we truſt with 
ſovereign Power one of the common Stamp 
of Mankind, who has by Nature no Marks 
of Royalty, and who perhaps by Nature is 


not, fitted for Command, the  Abfurdity "js | 


great, to maintain, That this Perſon ought to 
be under no Controul, and that we ought to 


con- 
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truſt him, aſter repeated Inflances 


(Ft din he Tufted bim. 


N nan 


„I nAvx no Occaſon to conſider whether 


Nature, to aequire the abſolute Dominion of 

2 State, as in Turky, where the Grand Sig 
nior is ſuppoſed to be the Lord of the Man- 
nor, and all the People his Slaves. This is 


not Government, the Characteriſtic of which 


is, Truſt repoſed i in one for the Good of the 
whole. It is like a private Eſtate, Which 
may be diſpoſed of by the Proprietor, with 
out Controul, and applied for his own Pur. 

poſes. It cannot be pretended that the King 
of Britain has his Right by Conqueſt; and 
therefore no Support can be brought b to the 
Argument from this Quarter. nies 


Tur Schemes, it muſt be yielded, is * * 
conſiſtent, that if we ſuppoſe the King's Right 
to be indefeaſible, and that he cannot be de- 

rived of his Authority, however much his 

Mere ſwerve from the Rules of good Go- 

4 vernment, 
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vertimenit, it mfr follow, chat the People 


are -tied to paſſive Obedience and Non-re- 
ſiſtance, as there is no Medium betwixt Re- 
ſiſtance and Obedience. But where is the 


Foundation of the” ihdefeafible Right” of” the 


Kitig, more thin of any other Offfcer of the 
State?” Does it Re h the Name!? One ſhould 
ſcarce think ſd, "when the Name n indiffe- 
rently applied to Governors Who have. very 
Fittte' Power, as welt as to thoſe whoſe Power 
1s the moſt” extenſiye. It cannot Jie in the 
Nature of the Office, which being a Truſt, is 


undoubtedly: -forfeitable upon Mal- -adiwiniſtra- | 
tion. It will perhaps be ſaid to The in the 
Conſtitution of our Government. 80 far 


ſtom it, that no Man is bound to obey the 
King's Commanith, unleſs delivered in 4 

tain Form preſcribed by Law. And even' in 
France, ſuppoſing, it an abſolute Monarchy, 
without any conftitutional Check upan. the 


King's Actions, the K 
franding limited. There cannot be ſuch. a 
Thing in Nature, as for a People voluntarily 
6 nn their Liberties to the arbitrary 

\ Will 


ing's Power is natwith- 
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Will of any Man. The Act would be void 
as incom ſiſtent with the great Law mann 


rer 


Bur the Favourecs of this Dodtrine, when 
en of theſe Entrenchments, have a Re- 
treat, which they ſuppoſe impregnable, They 
attow-at laſt that the King may do wrong, by 
betraying the Truſt fepoſed. in him. But 
then they maintain, that a-King having no 

on Earth, can have no ptoper Judge 
of his Actions but God alone, from whom 
his :Power flows ; and therefore is accoun- 
table to the Almighty only. This is a For- 
treſs built upon Sand. All Power ne doubt 
is from God, natural and legal; for he is the 
Creatar- and Upbolder ef all Things. But 
it follows from this, inſtead of being contra- 
dictary to it, that every Sort of Power is li- 
mited by the Oppoſition of othet Powers, 
natural or legal, which are equally from God 


with the Power reliſted, Perhaps they mean 


that every King has his Commiſſion from the 


. and not from the People. Hi- 


Ce ſtory 
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ſtory alone may ſuffice to inform us, that this 
cannot be, when there have exiſted ſo many 
Kings unworthy of Command. But ſuppo- 
ſing the Fact, it does not follow, that this 
Commiſion is unlimited, On the contrary, 
it muſt be limited; for who can patronize 
ſo impious a Doctrine as that God "ſhould 
give a direct Commiſſion to any Being to 
plague and perſecute Mankind, unleſs for 
their Sins? The Voice of Nature is the 
Voice of God; and it is a fixed Principle in 
the Law of Nature, that where there is no 
common Judge to appeal to, the Party inju- 
red may do himſelf Juſtice, The Laws are 
ſuperior to the King, and theſe he muſt be 
judged by, And ſuppoſing an abſolute Go- 
vernment in the ftricteſt Senſe, where the 
King's Will is Law, yet there is always one 
Law above him. If his Actions generally 
tend to Deſtruction, inſtead of Government, 
the People, who have no Judge to appeal to, 
may lawfully do themfelves — Salus 
l eft ſuprema lex. 
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Bur aſter all, where is the Neceflity of 
God's extraordinary Interpoſition, by grant- 
ing his immediate Commiſſion to Kings, 


when in other Matters he chuſes to govern 
the World by ſecond. Cauſes and ordinary 


Means? Why ſhould we ſuppoſe, that Man- 
kind are deprived of their natural Privilege 
of chuſing their firſt Magiſtrate, more than 
of chuſing thoſe that are ſubordinate? Where 
is this Commiſſion recorded? Is it given to 


all Rulers who have the Name of King, or 


are ſome Nations peculiarly henoured ? Is it 
given to all Sovereigns in general, whether | 
honoured with the Name of King or not? 
Had all the Crown-Vaſlals in France, Dukes, 
Earls, Barons, this Commiſſion, who uſurped, 
and, for many Ages, poſſeſſed a Sort of Sove- 
reignty within their own Territories? Theſe 
are puzzling Queſtions, and it would require 
an expreſs Revelation to put an End to 
the Doubts that ariſe from them. The le- 
giſlative Power one ſhould imagine is of a 
ſuperior Rank to that of the King, becauſe 
it gives Laws to the King; yet no peculiar 

Cc 2 Inter- 
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Interpofition' of Providence is pretended in 
its Behalf, This Body is left to be model- 
led by Choice or by Accident. The Govern. 
ment of the World is after this Manner car - 
ried- on; and yet nothing happens, e may 
preſume, contradictory to the original Plan of 
Providence: Why then a peculiar Providence 
in Behalf of Kings, or an immediate Revela- 
tjon, When there appears to be no Nueseſſi. 
ty? We cannot, without Impiety, admit of 
the gdappoſition, when, ſo far as weak. Man 
2 about the Operations af the 
Almighty, he never interpoſes by extraordina- 
ry Means, unleſs where the ordinary Diſpen- 
ſations of Providence prove inſufficient to an · 
ſwer his Purpoſes; We may therefore con · 
clude, with the higheſt Degree of Aſſur- 
ance,. that Kings have no other Commiſli- 
on from God, but what every Magiſtrate 
has, ſupreme and ſubordinate, who is legal- 
ly elected according to the ſtanding Laws of 
the Society to which he belongs, | 
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Bur Doubts and Difficulties multiply up- 
on us. Were all the Nations pointed out by 
an expreſs Revelation, who; like the Idi of 
old, are to be govetned by Magiltrates of 


God's cxprefs Appointment ;. were all the 
Families pointed out who dre to bear his 
Commiſſion, che Revelation would ſtill be 
imperfet. It is not enough to point dut the 


Family; the Rates of Sueceſſion muſt alfo be 


afvertained, that there be no Diſpute about 
the particular Perfons who are to enjoy this 
Hereditary-indefeaſible Right. Here, without 
n ne Reveclition, we are leſt in a great Mea- 
fare at an Uncertainty; for are we to. follow 
the Rules of England or France? Are we to 
de guided by the Law as at preſent eſtabliſh. 
ell, or as it was three Centuries ago? What; 
ever Rules are followed, we muſt be ſenſible 
they are in a great Meaſure arbitrary, the Off- 
ſpring of Accident, or of the flendereſt Feelings 

of the Ienagination, and eſtabliſed by Cuſtom 
only. Has not this a ſtrong Appearance of 
leaving to every Nation the Choiee of theit 
own chief Magiſtrates? Kings were at firſt 
gene- 
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 knowledging, that God in this Matter, as 
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generally choſen for Life. It crept into Prac- 


tice to make all publick Offices hereditary , 
and ſo the ſovereign Power has generally 
come, to be hereditary, partly from the Bent 


of the People, and partly to avoid the Incon- 


veniencies which elective Monarchy is ſub- 
jected to. But after what Manner is this he- 
reditary Right of Kings carried on? Not by a- 
ny univerſal Law, expreſly revealed or wrought 


into the Nature of Man; fo far from it, that 


the Rules of Succeſſion are different in every 
different Country, eſtabliſhed by Cuſtom a- 
lone, or, in other Words, by the Conſent of 
the People. In France, for Example, the Fe- 
males are totally excluded, Have Females 


by the Appointment of the Almighty this in- 
defeaſible Right of Succeſſion ? If they have, 


France for many Ages have been in a damn- 
able Error. If not, the Load of the Guilt 


muſt ly upon England, and upon many other 


Countries who admit of Female Succeflion- 
In my Apprehenſion, the Conſequence can- 
not be evaded, otherways than by fairly ac- 


well 
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well as in others, works by ſecond Cauſes 

without any direct Interpoſition, leaving eve- 
ry Nation to be governed by Laws of their 
own Appointment. And indeed nothing looks 
liker a Contradiction, than to ſuppoſe, that 
hereditary Monarchy is the Appointment of 
the Almighty, and chat he has beſtowed upon 
every Heir an indefeaſible Right, not to be 
diſpenſed with upon any Occaſion whatever, 
without pointing out, by infallible Marks, 
the Perſons who are to enjoy this extraordi- 
nary Privilege ; for this would be to command 
us, under the Pain of Damnation, to give entire 
Submiſſion to Perſons, as Rulers appointed by 
him, without revealing who theſe Perſons are, 


AnoTHEeR Inference may be drawn from 
the Doubtfulneſs of the Law of Succeſſion. 
It is a ſelf-evident Propoſition, that no Right 
ean be ſtronger, than the Title upon which 


it is founded. No Title is more ſlender, in 
moſt Inſtances, than that of Succeflion. How 


then can it be maintained, that the hereditary 
Right of Kings is indefeaſible, when the Title 
upon 
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upon whieh the Right is founded is ſo weak 


and ſo arbitrary. Ithink we may with Cer- 


tainty conclude, that fuch a Right muſt, upon 
every Occaſion, give Place to the primary 
Rights of Nature, ſuch as tend to our Pre- 
ſervation and Well-being: And therefore that 
any particular Heir may be ſafely ſet aſide, 
when he: becomes dangerous to the Society. 
For this is aſſuredly the Voice of God, That 
in every Conflict the weaker Right mult yield 


to the ſtronger. Nay, we may go one Step 


further, that if the Good of the Society can 
be more promoted by a different form of Go- 


vernment, hereditary Right may be laid aſide 


_ altogether without any Crime; ſince the Good 
of the Society is an Object of much greater 


Importance than the Right of any re. 
| — can be. 


Toben the e Family of Stewart, no 
Right has leſs the Air of Divine Authority than 
what they had ta the Crown of Britain. To 
look no further back than to the Competition 
betwixt Bruce ud Baliol, which, in theſe 

Days, 
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Days, appeared, and truly, was an intricate 
Affair: Was Bakokg Ring by Divine Ap» 
paintment,. when he was. acknowledged and 
ſubmitted to, .in- conſequence of an Award 
given by Edward of England, who, plainly 
manifeſted, by the whole Courle of his Pro- 
ceedings, that he was inore ſwayed by politi- 
cal Conſiderations, than by Juſtice and Equi - 
ty? Unhappy i is the Condition of that People, 
who, under the Pain of Damnation, muſt 
yield paſſive Obedience and Non-refilance to 
a Monarch, and yet have no better Authority 
to direct their Duty, than ſuch. an Award, 
It will be faid, that the Merits of the Cauſe 
were with Baliol. But how the Patrons of 
the Divine Right of Kings ſhould come to 4 
Certainty in this Matter, I'm at a Loſs to 
underſtand. For not to mention the Preten- 
ſions of his Competitor Bruce, it is perhaps 
not extremely clear, that a Female has any 
Divine Right to a Crown ; at leaſt, * 
no Inſtance of this amon t the Jer. 
if Females are admitted, I cannot fee why = 
Kingdom ought not to be ſplit amongſt Fe- 
Dd male 


male - Heirs, as well as a private Eſtate. If 
- Right to a Crown be conſidered as a Matter 
of Property, there certainly ought to be no 
Difference. But laying aſide all Difficulties, 
and ſuppoſing Baliol's Right of Primogeni- 
ture to be invincibly good, tis plain Robert 
Bruce could have no Divine Right, nor can 
the Stewarts have a Divine Right who de- 
rive their Right from him. It is but a mean 
Subterſuge, That none of Balio!'s Race ap- 
pear to claim the Crown. Will it be ſaid, that 


of Rebellion againſt the King of Heaven, fo 
long as any of Baliol's Race exiſted ? How 
do we know they do not at preſent exiſt ? It 
is our indiſpenſible Duty to ſearch for the King 
whom God has given us, thro* every Corner 
of the Earth. *Tis equally our Duty to 
refuſe our Obedience to an Uſurper; and he 
. muſt be ſo, Who has not a hereditary Right, 
_ and. conſequently, is not of God's Appoint- 

ment. Let, us keep in View that Preſcripti- 


on, Ne or negative, can avail nothing, 


which 


this Nation continued in an obſtinate Courſe 


D. 
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which has no other Foundation but univerſal 
un from a * — ä 


Tus: Aſſerters: of this Diving Right dare 
not yield. that Balol-forfeited the Crown of 
Scotland, by acknowledging himſelf to be the 
King of ' England's Vaſſal; for this would be 
juſtifying the late Revolution in every Point. 
Making an independent Kingdom a Fief of 
another -Soyereignty, is not more ſubverſive 
of the Conſtitution, than the Meaſures are, 
which were purſued by James VII. during 
the whole Courſe of his Reign. And if the 
People of Scogland could -lawfully judge, that 
Baliol had ſubverted the Conſtitution, and 
upon that Judgment transfer the Crown to 
another; the People of Britain had the ſame 
Title to give Judgment againſt James VII. 
and to declare that he had forfeited the Crown. 


W1TH regard to England, the Pretext of 
a Divine Right is ſtill more lame, if poſſible. 
William the Conqueror was a Baſtard, and 
could have no Divine Right to the Dukedam 
Dd 2 of 
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bf Normandy ; nor did he himſelf pretend any 
other Right to the Crown of England; than 
by the Teſtament of Edward the Confeflor. 
But ſoppoſing him to have conquered England, 
which will not be readily yielded, he certain- 
ly did not conquer his Norman Subjects who 


came over-with him to Englend, and from 


whom, for ought we know, a great Part of 
the Nation are deſcended, The Stewart. 
therefore who have no other Claim to the 
Crown of England; but by a Female Con- 
nection with the Race of Wilkam the Con- 
queror, cannot, with any Shadow of Reaſon, 
inf. upon thei beloved Dodtrin of « Divine 


Right, ſo far as. concerns the 0 e 
. ; | 


| Upon the whole, ſuppeifiel the b. heredits- 
ry Right of Kings to be the Appointment of 
God, indefeafible and indiſpenſable, the fol- 
lowing Points ought to be aſcertained ; 1mo, 
Whether this Law be univerſal, to take Place 
over the whole Earth, or if it be limited to 
certain Nations, and what theſe Natlous are. 
| ': 240, 
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206," To whit - Families does this 
Divine Right belong, which are thus made ſu- 
perior to the reſt ef Mankind, 30 The 
Rules of Suceeſſiot, which © concern theſe 
particular Familles, -ovght to be diſtinct and 
fo as to procure a perſect A- 
greement amongſt Mankind, as about the 
primary Laws of Nature. 47, Theſe Rules 
ought to be wrooght into our Nature, and 
the Tranſgreflion of them attended with the 
ſtrongeſt * Senſe of Immorality, like Treach- 
try or Murder. Were theſe Points thorongh- 
ly cleared, the Scheme might be conſiſtent. 


But as it flands, it is attended with Doubts 


and Darkneſs, to lead every honeſt Heart 
who eſ pouſes | it, — endleſs Perplexities. | 


 MopeRN Hiſtories are full of the Rel 
nene by diſputed Succeſſions; they are 
ſtill fuller of the Evils occafioned by Conteſts 
about the King's Prerogative. There can 
be no Moderation in ſuch Controverſies, 
where God Almighty is made a Party, and e- 
very Perfon called impious who takes the op- 


polite 
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polite. Side. Hereby it comes, that this Doc- 
trine of hereditary. 'indefeaſible.; 
Kings ſeldom fails to break the Peace of So- 
ciety, to foſter inveterate Enmities, and to 
be the Source of endleſs Wars; of which, 
were there no other Evidence, the preſent 
Times afford a deplorable Inſtance. So that, 
if we are to give any Parent to this Doctrine, 
other than blind Eathuſiaſm, we can never 
aſcribe it to a good Being. And indeed if 
there is an inviſible Power, a greater Enemy 
to Mankind than another, he could not poſ- 
ſibly inſtill into us a more poiſonous Prin- 
ciphe. . * and Famine are . to it. 


Bor, tho'I have been deſervedly ſevere up- 
on the Doctrine, I would not be underſtood to 


paſs the ſame Cenſure upon its Votaries, I am 


ſenſible the further removed a Tenet.is from 
Truth, the Difficulty of Converſion, is propor- 
tionally great. Tis like Love beſtowed upon 
an ugly Woman, which is obſerved to be ever 
without Bounds. The Tacobites, ſuch as are 
not of- deſperate Fortunes, certainly deſerve 

Com- 
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- Compatſion, even while they are laying · waſte 
theie Country by inteſtine Commotions. They 
can have no other Motive but Principle, when 
they venture their Lives and Fortunes in the 
Service of their Idol Prince; as their Proſpect 
of 'Sacceſs can never balance the Hazard. 
What Pity it is they were not employed in 
a better Cauſe, But if nothing elſe will o- 
pen their Eyes, ought it not to have ſomm 
Weight, that there is nothing more repug- 
nant to the Laws which muſt ghvern all So- 
. cieties, than for any ſingle Mah, or Set of þ 
Men, to-force their Opinion upon the Ma- 'J 
jority, - How would they reliſh the Beha- | 
viour of a Member of their own Parliament, 
who ſhould endeavour by Force of Arms to 
oblige the whole Body to ſubmit to his Sen- 
.timent? Or how would they reliſh it, that 
a Body-of Men ſhould riſe in Arms upon na 
better Pretext, than that of doing right to 
a. Friend whom they ſuppoſe to be unjuſtly 


Is it not an Excuſe commonly given by Ban- 
_  Gitti, for robbing on the Highway, that they 


are 


, 
: condemned by the whole Body of Judges? 
- 
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arg but making. Repriſals. upon Acchunt of 
Goods unjuſtly wreſted from thera. by Au- 
_ thority of Law? Jet this is preciſely the 
preſent Caſe. The late King James. was {et 


- "I = glide by the ſovereign Authority of the 


| Nation, that is,, by the Act of the Majo- 
tity, who, from the very Nature of Society; 


2 ; 24 be the ultimate Judges, in all Matters 


Which concern their, Preſervation and Welle 
deing. Perhaps he was unjuſtly condemned. 
Be it ſo for Argument's Sake, But an ulti- 


mate Judgment muſt lie ſomewhete, with» 


| ont further Appeal. It muſt be a fundamen- 
mul Law in all Societies to acqvieſte in this 


8 ultimate Judgment, right or wrong, without 


| which Concord cannot be preſerved, but for 
a Moment. Neo honeſt Remedy after this can 
remain, but to deſert. the Society and to join 
ſome other, where the Rules of Juſtiee are ſup- 
poſed to be better obſerved. Can it be thought 
that the Right of any Man in a Society, ſup- 


poſing him to be a chief Magiſtrate, truſted 
with the greateſt Powers, is ſuperior to- the 


fundamental Laws of the Society, - whenes 


3 he 
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he derives this Right? It is an Abſurdity, the 
ſame, as, that a Part is greater than the whole. 
It were to be wiſhed, that Gentlemen would 
ſeriouſly conſider this Matter, who are ſo ſtre- 
nuous for the Claim of an abdicated King, 


and who would embroil Heaven and Earth - | 
to compaſs the Reſtoration of the Family. 
And would they but allow themſelves to think, _ - 


with any Degree of Coolnefs, they would ſoon 
be convinced, That the Peace of Society is an 
Object of greater Importance than the Right 
of any particular Man can be, ſuppoſing him 
to be deſcended from a thouſand Kings, 
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any abovs mentioned: One:retnarkable I 
ſtance, is an Act of the 7th Parliament, James N. 
VI. a 158 1; bearing, That the Lands of 8 Io 
Donn, &. were feed by Queen: Maty to' Bir 2 
June Start of Doun Knight, his Heirs, A, 
ſubſuching, that the fald Sit James being deal S 5 5 73 
ſcrndod ef the Royal Blood, © thetefore hn, 6 
« Highndls,-with/ Advice of his three EQ 2 =: 


wow 2 

© erects, ertates, unites, annexes and ih 2 
8, rsd 

5 on .- 

EO | 


rates all and ſundry the foreſaid Lands; Of- 75 * 


"ou $4,41- 
« ſiees, and other Particulars above written, 2 wy 
e in an Lordſtup, to be called in all. Tine 


coming the Lordſhip:of. Doun, decerning 4 . N F 
« and ordaining the falt Bir James, his Heirs 
in the Infeftment, 


and Succeſlors, ſpe 


< in all Time coming, to be called and intitu- 
te led Lords of Doun, who ſhall have the Ho; 
* nour, Dignity, Place and Preheminence f, 
*« a Lord of our ſovereign Lord's Parliament. 
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elf Right andConſactude-oughtto p 
tin 46/2 Lordi Parliament. dvoda yan 
r Hi div of D nn ẽĩ · on 
Tune Tec dr been in- 
godutred, ina Imitatidn E of the ald. Form of 
dating un Earl; iby! etecting bis Lands into 
N And hente:the Deſign and Liſe of 5 
Lands into a Domimumi ot Lord 
Paten in the above Form are doubtleſs of f 
ng's Grant, as well as other Patents. This, F 


Win Fayours of Lord Daum, has ſheen! done in * 
Parliament for che greater Solemnity, the King * 
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